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ZUttiCbUCZlQH 


The political history of ths Hughala and thsir 
admini strati vs and quasi-religious institutions havs attractad 
ths attention of aminant scholars and works of great merit havs 
coma out on the subject* But comparatively little attention 
has been paid to ths concept of state and law that prevailed 
during the Mughal period* The Mughal a# who ruled India for 
more than three hundred years* definitely had their own ideals 
of government and they were sagacious and competent enough to 
evolve a state machinery which could give effect to their ideals* 
A dynasty which could stay in command for such a long period 
could not govern without laws to guide its various activities. 

In the present work an attempt has been made to study the 
Mughal concept of state and law and to show that despite the 
observations of the foreign travellers to the contrary* the 
Mughal s had developed e considerable mass of legal postulates 
to govern various branches of state actions* 

Being Muslims* the Mughal s were expected to adopt 
the political syataa of Islam* to follow the Islamic law and 
to act upon it in administrative matters* But in the formation 
of the Mughal state several factors played contributory role 
with varying degrees* These factors comprised religious 
lnelinatlon of its foundsrs* their origin end background end 
the prevalent political system of the country of their adapta- 
tion* Their own political heritage wee rich end ee being 
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descendants of Changes Khan end Timor# the Mughal a could not 
severe relations from their pest completely* Then they had to 
face the peculiar Indian situation where majority of the 
population was composed of non-Muslima with their own political# 
social and economic Institutions# 

The Islamic concept of a state signified a political 
organisation aatabliahed for the purpose of enabling the Muslim 
community to live in accordance with Islamic Ideals in all 
spheres of life# The ruler under such political set-up consti- 
tuted the highest executive who was inter alia the commander of 
the faithful and the fountain of justice# But law-making did 
not fell within the purview of his prerogatives# He was only s 

1 J A 1 

• supplant to the law; he could neither repudiate nor modify it# 

— - * Aw 

He was authorised to exercise his discretion in controversial 

matters and to choose any one of the various Interpretations 

2 

given by the jurists on any point of difference# 


1 # 


Abul Hasan All Mawardl# i al-Ahk,am-us suitable# 

KhaF 


te&lggm# Cairo# 
tbahan# SuluX-ul 


Cairo# 1909# p# 3* I bn Khaldun# 

1348 A.H.# p. 159# fssl bin Rasl 

M ul ux* Hotograph wo. 46 (MS# British Museum Or# 
253)# Research Library# Department of History 
(AMU## Aligarh)# ff# 19s-20b# 


2# According to the authoritative view of tha jurists# 
to be entitled to exercise discretionary rights or 
to give an independent reasoning (lltlhad ) s ruler 
should be endowed with ability to judge the merits 
of different interpretations and should possess 
sufficient knowledge and legal acumen to arrive at 
a sound decision. (Abu Ishaq shatlbl# 

pp# 105-7# Slum 
__ Cairo# 1286# Pt. 
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The Mughal emperors have apparently accepted tha 
supremacy of tha shariat lew over tha state* at least In theory* 
They did not consider themselves above the lav* nor did they 
claim to have the power of legislation. Ivan tha nahsar Issued 
at the Instance of AXb&r did not give him right to change the 
law. It only emphasised the discretionary rights which a Muslim 
ruler was entitled to use in controversial matters. 1 But in 
Mughal India the law seems to have been divided for all 

2 

practical purposes in two categories - religious and political, 
what happened actually waa that tha emperors placed the matters 
relating to religious obligations# marriage* divorce* inheri- 
tance# pious endowment* etc.* under the jurisdiction of 
religious authorities (galls* muftis or sadrs ) and paid due 
regard to their opinion end decisions in these matters. But in 
political affairs thay considered themselves as sole Interpreter 


1. Abdul 
Calcutta# 


wedir Badauni# a»a|aMtfteaS. 
ta* 196®* 22, p. 270. 


All Muhammad Khan, &J 3 &~lAh££&L* Calcutta* 

1925* X* p. 257. This division of lew also existed 
during the Delhi Sultanate. Alauddin Khelji is 
reported to have declared that the polity and 
government ware one thing and the rules and decrees 
of law another. The rules of government were to be 
administered by the kings and the sh ariat *s rules 
by the asals and muftis . Muhammad bin Tughleq has 
expressed his inability to observe the limits of the 
shariat in giving punishment for political offences 
and resolved to take decision on his own in such 
matters according to the exigencies of tims. 
(tlauddin Be rani* Tsrith-l-rirus Shahl # Calcutta* 
1862, pp. 289, 510-1 ll. 
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of law and did not brook interference from tha ulama and 
jurists. In this sphara tha judgements of tha aasla and jurists 
wars not only sat aslda by tha emperors, they vara sometimes also 
relieved of thair job assignments If thay did not conform to tha 
political policies of tha rulers so as to serve their Interest 
to their full satisfaction and to flatter their vanity. 1 To 
deal with the administrative problems, they nov end then 
promulgated new regulations paying little regard to the 
consistency of thair edicts vith the ideels of Islam or sanction 
from the shariat . Thus the limitations imposed by the shariat 
to the exercise of their authority ware not fully observed. 

The Muyhals did not exclusively base their adminis- 
trative regulations and legal canons on the postulates and the 
edicts of the aharlat . An enunciation of the source material 
and the set of rules, criteria and administr stive manuals makes 


1. After the suppression of Khan-2aman*s rebellion 

during the reign of Akbar, uasi T aval si had declared 
that it would be against tha aharlat to kill the men 
of the rebel's party and to confiscate their property 
after the battle was over. As the decision was not 
acceptable to the Emperor, Qasl Tawalsl was replaced 
by wasl Yaqub (Bedaunl, ZX, pp. 100-101, III, p. 79). 
Aurangseb is reported to have ignored the advice of 
Qasl-ul-Uusat. shaikh-ul-Xslam and was! Abdullah that 
fighting with the sultana of Bijapur and Qolkunda was 
Illegal as they were believers. Muhammad Kashlm Khali 


khan, Muntak] 

|is Ifia 


S07 


Calcutta, 1874, XI, p. 439> 
Naval Ki shore, 1873, pp. 22- 
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it abundantly clear that there existed four kinds of legal 
codes and set of regulations to serve as guides in the legal 
framework of the empire* 

<*> S«ppp JrfBf 

It was purely personal law of Islam and was exclusively 
applied to the Muslims in such matters as inheritance* 
succession* marital rights* guardianship* etc* 

<*>> IdBL.gJT. tht.J,,ftnd_pr i , ,^jj3Efip,£fly, 

it signified the law that governed the system of 
taxation* commercial transaction and regulated customs* 
transit duties* barter* exchange* sale and contract* 

The common law also dealt with the offences involving 
maintenance of Internal peace and order or with the 
criminal acts recognised by age-old human society* such 
as adultery* aurder* theft*, robbery* etc* The law of ths 
land was common to all subjects of the state* 

<c> IlitfJkBt or 

This consisted of regulations enacted by the state and 
of executive decrees issued by the emperors from time to 
tisM for conduct of the state affairs and governance of 
the country* The sphere of the state law was naturally 
wide enough comprehending all thoss aspects for which 
no logsl precedent wss available or the existing law was 


not effective to cope with the now administrative 
problems* 


(d) customary last Ml or jfiai). 

Tho fourth sot of tho Mughal low comprised the locel 
customs# tr editions and the prevalent practices* The 
customs sanctioned toy traditions have been commonly 
recognised as an important source of lew* The Mughal s 
as well as their counterparts in other Muslim countries 
have given due freightage ranging from tacit forbearance 
to actual acceptance and sanction to customs and local 
traditions to add to the dimensions of the legal frame* 
work in operation in the empire* The customary law# in 
fact# served aa an expedient instrument for the Muslim 
rulers in tackling the administrative problems* It also 
provided them with a legal ground for justifying their 
enactments in temporal matters * 1 



The Hanaflte and Mellklte tooth schools recognise 
within limits the validity of the customary law# 
while the fehafl itaa do not accept it aa a source 
of Ism* However# the commonly accepted opinion of 
the Jurists la that a custom is not valid if it 
contravenes the explicit text of the Quran or Media . 
It smi n overrule s gives* tout cannot abrogate the 
rulings ef the Quran or Hadis (Al-Sarkhaai# 


pp* 
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Thu Mughal emperors took Into account tha local 
cuatoma and practlcaa and retained them in several apharaa 
of atata administration* Apart from tha significance given to 
tha local custom a in tha disposal of cases by tha village 
oanchavata, they ware also applied to tha matters relating to 
revenue* duties on merchandise* commercial transactions* 
contract* etc* The local traditions ware so firmly rooted In 
certain parte of tha country that sometime new converts to 
Islam carried tham into the Muslim society though many auch 
practices were contrary to tha Islamic values and recognised 
certain un-Ielamic lawa such as tha exclusion of daughters from 
inheritance* But evidence are not lacking to suggest that 
whenever any specific case of violating the Islamic law was 
brought to the notice of tha emperor he took steps to put an 
end to the illegal practice* 1 

The impact of the local cuatoma and traditions on tha 
working of the Mughal government apart# tha significance of the 
Mongol cuatoma and traditions cannot be overlooked* In this 
reference the Tura»l Changes! which wee considered an Important 


1. Abdul Hamid Lahori# JBaflfhifr Calcutta# 1668* 

X# pp* S?*S8i Amin uaswlnl. Sadahah Ha me* transcript# 

Ho* 13# (ms* Rasa Library# Kampur)* Research Library# 
Department of History (AMU.* Aligarh)* pp* 355-56* 633-34 
Shlhabuddln Tallah# {atftjyyp-1 Ifrf iyfl* «otograph# No. 148 
(MS* Bodleian Or* 388} Research Library# Department of 
History (amu*# Aligarh)# f. 131b* 
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constitutional cods by ths Mughal • is noteworthy, Regarding 
the am Babur observes# "Hy forefathers and family had always 
sacredly observed the rules of Chlnges# Zn their parties# their 
courts# their festivals# and their entertainments# in their 
sitting down and rising up# they never acted contrary to the 
Tura-1 ChlngesA . The SttSldL gsAPSOMk certainly poaeesaed no 
divine authority# so that any one should be obliged to conform 
to them# every men who hes e good rule of conduct ought to 
observe it# If the father has done what is wrong# the son ought 
to change it for what is right#* 1 several other references In 
the contemporary sources to the observance of and respect for 
the Turs in the royal court, sdmlnl strati ve procedure and social 
etiquettes testify the fact the fact that the Impact of the 

2 

Mongol traditions and law was Indelible on the Mughal Empire# 

The Mughal emperors not only incorporated the local 
customs and traditions into the Muslim administrative system# 
they also Introduced changes and modifications in the Islamic law 


SJL 


William Sr 
p. 7. 


(Sng. tr# John Laden and 
ne?# Oxford University Press# 1*21# 


ITCCTftF 


2* Badeunl# XX, pp# 61# 278-79# Abul Fasl# Akbar Hama# 
Calcutta, 1888-88# 1X1# p. 83# 

Aligarh# 1M4# p# 22# Mutamad 
Jahanoirl, Lucknow# 1286 ah## p« 216# Abdul BarJ 

Ajmer, 1*82# pp. 1*8-97. 
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itself* The changes and modifications ara greatly in evidence 
in the laws concerning secular matters such as the administration 
of land revenue* imposition of taxes and duties on merchandise* 
sometimes modifications vers also made in the canon lav on the 
pretence of social and political requirements* The lavs relating 
to religious beliefs* marriage, divorce and inheritance were not 
altered* But the penal lav undervent substantial changes and it 
aeama that even Aurangseb, generally known as an orthodox Emperor, 
introduced many modifications in it, A striking illustration of 
such modifications is to be found in a farm an of Aurangseb (issued 
to the divan of Gujarat in 1672 a*d.) dealing vlth various aspects 
of the penal coda* The proclamation of this farman by Aurangseb, 
when many works on the Islamic lav Including the F stave- 1 /■laroqly j* 
compiled at his own instance, contained elaborate discussion on 
the penal lav, may. be explained by the feet that the Emperor 
considered modification in the existing lav necessary in vi«v of 
the nev problems of state administration* 

The Mughal emperor* like other Muslim rulers of 
medieval India vere Manafltes (the followers of the school of 
Jurisprudence founded by Abu Hanifa) • 1 But it is interesting to 


1* The prevalence of the Hanaflte doctrines in medieval 
India eves to the influx of s large number of learned 
scholars (ulflBft) from Mlshapur, Sanson, Ghasnin, 

K ash an* Balkh, Sajis tan, Khvarlsm and Tabres vhieh vere 
stronghold of the Hanaflte School of Jurisprudence* 

(footnote Continued on Next Page) 
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not* that th* Mughal s n«v«r fait thamsalvaa bound by any 
particular achool of j uri aprudanca • If Hanaflt* lntarpratatlon 
suited thair political ideology they accepted it# otherwise 
they aakad oasis and jurists to find out legal verdict* from 
the other three achool* which would verve their purpose* 1 it 
appear* that they rejected th* Hanafit* point of view expressed 
by the oasis or Jurist* on a particular problem if that did not 
suit their political requirements* Thair acceptance or rejection 


(Previous footnote continued) 


Theee Hanaflt* scholars marked eo great effect on the 
academic climate in India specially in judicial sphere 
that the Hsnefite school of Jurisprudence was officially 
accepted by the Muslim rulers and this become founds** 
tion- structure of the judicial system operating in the 
law courts in India (Daranl# p. 353* al*»alcgashsndl# 
iubh-ul Asha (Eng. tr* O. Sphias) Aligarh# (undated) 
p. 29* Sadauni# “I* PP* «2# 

150* Labor!# $, p. 137* Muhammad Kaeim# Alamalr Kama# 
Calcutta 1858# 11# p* 1071* Mustald Khan. Maaalr*! 
Alamolri* Calcutta. 1871, p* 535. 


1* According to the Muslim jurists a Muslim ruler la 

permittad to adopt ona of four schools of juriaprudanee* 
Even after formal acceptanca of ona school of law ha has 
option to daclda ths case eecording to th* view of any 
achool other than his own. (£lfrtW.a»i M «»tba'«i 
Majldi# Kanpur# 1350 AH, SI# p. 359). 


2. Akbar la raportad to have dismissed Gasi Yaqub who had 
ex preasad his vlaw according to the Hanaflt* school of 
lsw that only four wives were allowed in Islam and that 
mutah marriage was illegal. The new incumbent# Gaai 
Husain Arab, declared the validity of Mutah marriage in 
accordance with the view of Imam Malik and this was 
accepted by the emperor (Badaunl# II# pp. 208*10) • 
Aurangvsb did not accept the Keneflte point of view 
about illegality of execution of the Muslim prisoners 
of war caught in fighting with the imperial fores* nsar 
th* fort of Satara and chose to follow the opinion of 
other school of lew which pexmitted their execution in 
view of the security of the state. (Hemiduddin Khan# 

Calcutta# 1828# pp. 81*82. 
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of ©na'a fi«v was based on th e foot whethr it pro wad to bo 
politically favourable to them or not* Thus they practically 
regarded themselves antitlad to choose tha opinion of any Jurists 
from amongst tha four schools* 

In regard to tha application of tha kind of law 
to tha non-Muslims (!*«• Hindus) under tha Mughal s it is evident 
from tha contemporary sources that thay vara not bound to observe 
tha religious laws of Islam? nor thay wars subject to those 
portions of the civil law which related to the purely personal 
law of the Muslima such as inheritance* succession* marriage* 
will, etc* But the secular portion of the civil lew relating to 
trade* exchange* sale and contract wan applicable to them* They 
vara also bound by those portions of tha penal which ralatad to 
tha security of life and property of tha common people or 
tranquility of tha state such aa theft* murder* robbery* rebell- 
ion* etc* Their cases vara mostly settled by the village 
nanchavsta according to their own laws end local cue tome* when 
tha cases relating to their personal law wars brought to tha 
Mughal court thay ware used to be decided in consultation with 

i 

their own doctors of lav* Tha cases arising betveen a Muslim 


If .ftf . iBfto <«*» 

>21. pp* ll$-)ll| Monserrate* 


1* Badausti* II* p« 37 6? 

K* roster) oxford* IBS 

Antony's O pmnontarv (&ng* tr* J*«* Hoy lend end S.N* 
nenerjee) London, If 22, p. 18 If Bernier* ||ial|Aft 

<*ng. * constable) Kev Delhi* 
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and • non-Muslim ware generally disposed of on the bools of tho 

principlo of equity. Thora axe ample evidence to shoo that tho 

non-Hu* lima were given right of claiming retaliation in murder 

cosoe and that the Muslims ware actually punished for committing 

offence against person or property of the non-Muslims, 1 According 

to the Islamic law a non-believer was not entitled to give 

evidence against a believer# but the eases of acceptance of the 

evidence of the Hindus against the Muslims are recorded in the 
2 

sources. The observance of the Hanafite doctrines in India 

also marked a great impact on the attitude of the Muslim rulers 

towards the non-Muslims as the Hanafite school was more catholic 

3 

than others in its treatment of the mn-Husllms, 


1, Wactel-1 Aimer# transcript (MS. Asfie Library# 
Hyderabad# 22 



42)# No# 15# Research Library# Depart- 
ment of Hletory (AMU,# Aligarh)# pp, 66# 99# 185# 
191# 232/ AfrhMfflt# 47th Regnal Year# f. 47 $ MtaUMSL 
&# XI (1622-23)# p, 264 i Nicolo# Manucci# 
Mooor (&ng, tr, w, Irvine) Calcutta# 1965# 


Luard and Hoaton# MaHlyut 


ISSflL 
X# p, 1 


2, Man rl qua ( T rave l s# ad, Luar 
Society# 1937# 11# p, 112), 

or view m# pp, 277—Toi 4 aye a own tne principle 
that non-Muslim subject of e Muslim ststs arc not 
subject to tho lews of Xslsm, Their legal relations 
are to bo regulated according to the precepts of 
their own faith. 
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It la tru« thr t no manual of lav or statute-book &A 
of tha modsm times existed during the Mughal period* but It 
cannot be denied that under tha Mughals certain rulea and norma 
ware at work for tha punishment of of fender a and criminals, to 
regulate tha Inland and tha foreign trade# to govern the 
agrarian relatione# to determine the proprietary rights and to 
guide the international relatione# Besides# the Mughal e had 
also taken practical measures in dealing with tha different 
political and administrative problems# Out of these rules and 
practices the lews c«n be sorted out and placed under different 
categories in accordance with the subject# so on the basis of 
the legal formulations of the Mughals end their actual practices# 
1 have ventured to make an attempt in the following chapters to 
work out the Mughal penal law# property lew# commercial law# 
International law and agrarian law# 

In dealing with the manifold aspect of government# 

6y vs 

administration end lew making in e country or^ dynasty# it is 
essential to know the conception of the state and its evolu- 
tion# So X have discussed in the first chapter the theory of 
state ee presented by the well-known Muslim political theorists# 
scholars and historians from Mewsrdi to Abul Pasl# X have 
critically examined their concept of state# functions of the 
gove rnmen t# duties of e ruler end obligations of the subjects# 
and have mads an assessment of the eontes^porery political eat 
up to find out the relation between their theory end the 
prevalent political system# 
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The chapter on tho penal law has been discus sad 
on tha pattern found in tha works on Islamic j url sprudanca 
whore the punishment have been divided under hadud. qlsas and 
tasir . A brief account of the I si antic penal law has bean also 
given to determine the extent to which it had been followed or 
neglected by the Mughal s« The study of the Mughal penal law 
la mostly baaed on the analysis of the cases and tha punish* 
manta awarded for various offences* 

It has been e popular conception that the idea of 
private property did not exist in Mughal India* at least in 
case of the etate officials* The argument put forward for 
this notion was that their aeseta wars escheated after their 
death* In the chapter on the property law the system of 
escheat has been thoroughly discussed end examined critically 
to appreciate the merits and demerits of the above conception* 
On the beaia of the analysis of the actual eases of saehaat 
it has been shown that the property of the deceased officials 
was escheated by the state not because the state was the 
proprietor of the eeaets left by them* The problem of tho 
proprietary rights of the people in general in movabl# and 
immovable property has been also taken up in the light of 
cases of inherltsnos* In this rogsrd s study hss been also 
dona of those documents which showed transfer of ownership in 
movable and lmaovsblo proparty and grant of compensation to 
these persons whoso property was acquired by tha government* 
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In nfcrmci to the iwdtd property# Z have 4iMu«Md here 
only question of proprietary righto in habitable lends ao 
ownership in cultivable lends is the main theme of the chapter 
on the agrarian law. 

India had trading and commercial relations with 
the countries of east and west from times Imm em o rial. The 
Mughal a maintained the commercial traditions of their 
predecessors. The foreign merchants were granted fraadom of 
trade and all sorts of facilities were provided to them, rhe 
Indian traders also travelled far and near to dlaplay and sell 
their goods of all varieties. To encouraga the trade, the 
Mughal rulers formulated rules and regulations for the 
personal security of the traders. They also made provision 
for compensation in case of loss of the merchant*# gooda and 
property. They fixed rates of custom and transit duties end 
ferry charges end regularised mode of their assessment and 
method of collection. They also established certain norms 
for stats monopoly and market control in some special Items 
of trade. The rules laid down by the Mughals in connection 
with the above matters have been discussed in the chapter cm 
the commercial lew. Such rules may bs deduced from various 
agreements concluded between the Mughal government and the 
trading compsniss. The X&BiBft* 8tT>lB«f iooucd 

to the Indian and foreign merchants, and the disputed cases of 
the merchants brought to the court of the emperor or governor 
for disposal also provide useful information about this aspect. 
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The term* international law wd international 
relations are of recent origin and works and digests of 
international lew earn to be prepared late in the 19th century 
and onward* But aa a European writer has said* "It (the 
international law) la a ay a tarn of jurisprudence which for the 
most part# has evolved out of the experiences end the 
necessities of situations# that have arisen from time to time* 
It has developad with tits prograss of civilisation and with the 
increasing realisation by nations that their relations if not 
their existence# must be governed by end depend upon rules of 
law fairly certain and generally reasonable*"* In feet the 
concept of the international law la not a boon of the modem 
civilisation and it existed in the Islamic polity from the 
very beginning and voluminous works on rules guiding the 
international relations had been compiled by the Muslim 
jurists as early aa in tha aacond century of the Hilre ere* 

The Mughal a who had eatablishsd ona of tha greatest empires of 
their time had eat up diplomatic# commercial and cultural 
relatione with central Asian and European nations* It was but 
natural that there should be some norms and principles guiding 
their reletione* The treatment meted out to the envoys end 
ambassadors* arrange men t for their hospitality# provisions for 


1, 0*C. Washington* ^jm^k*§Man3LMl 

V.g»A, Printing bra 


rasa# 1940# 
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tlMir and other foreigners* security* dispensation of cases 
of alien subjects# treatment towards prisoners of war were 
matters about which every state has to legislate and make 
rules and Mughal government was no exception, so on the 
basis of the rules formulated to deal with these problems and 
the prevalent practices and conventions followed in this 
regard# X have attempted in the chapter on the international 
law to give an idea about and drew the baaic rules of the 
international law which was in oparation during the Mughal 
rule. 


Xt may be clarified regarding the chapter on the 
agrarian law that it la baaed on a critical study of the view 
of two contemporary scholars (shaikh Jalaluddln Thaneaeri and 
uszi Muhammad A* la ThanwiJ about proprlstary rights in land 

a 

and soma other matters relating to landed property. Taking 
into account the prevailing agrarian conditions# they have 
expressed their views in thair treatises# ftlaala dar bai Areal 
end Ahkam»ui Arasl * respectively. Written under the legal 
framework# both the treatises are of groat importance for 
considering the question of land ownership in Mughal India. 
They also provide Interesting and useful information about 


1. As a part of my M.Phil raqulramanta# X had 
tranalatad the eeleeted portions of those two 
works with annotation. 
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nature of tho righto hold by ruler* uoAndari and peasants 
in tho loud* 

Tho present study covers the whole period of 
the Mughal empire* but concentration has been given to the 
reigns of the Great Mughal a (i*e* 1556*1707) as the bulk of 
the available material about the subject relates to their 
times* 


In writing the Arabic and the Persian words and 
putting diacritical marks on than* 1 have mainly followed the 

«»* the jfr£flj»P^ 

of F# Stelngeaa* 



Chapter ! 


tmUTIOK Of THE W.UStlW THrOffY Of ST Tf 

The seventh oentury of the Christian era say the 
rise end the expansion of false ~~ e dynmic religion* whioh 
influenced all spheres of hueen activity* The Prophet 
huh eased ooeblned in h lesel f religious as well as political 
functions* He guided the flusliea not only et a religious 
lender Out also p er Ports ed the functions of the heed of the 
stats* the chief Judge and the eceeandar of the arey* Above 
all* he was the lawgiver in the sense that his word supported 
by revelation yes lay* According to the accepted orthodox 

view* Cod is the sole legislator! the Prophet interpreted and 

* 

explained Hit Lay te the People* (Whenever he w«a f«oed tilth 
any legal peoples* the revelation guided hie* So hie vorde end 
deede whioh were eaplanetory to the Quean and tier a knoyn ae 
auona became the seeond orleary aouree of lelaatio lay* the 
fleet being the Quran* The Proohet died in M2 a.o# f hie 
eleelan was already aeceepllehed* As he was the laet 
neeeengev of cod and the Prophet hood ended with hie* there 
eould be no eueeeeeor te hie Prephetie elseion* But tP parry 
on the work of defending the faith* loading the eo s sun lty* 
enforcing the aharl'at end eanaglng the effoiro of the state* 
o eueeeeeor yae needed* This yae the raison d'etre for 
cheesing seasons free among ths hut lies te eueoaed hie* The 
eueeeeeien te the Ptephet in this sense was sailed Khllsfet 
(Caliphate) and the person who ease te eeoupy the lefty effiee 
yae known ae ^hallfe* 


( 2 ) 


The word derived Proa the infinitive 

(6© co«e after* follow* succeed/* etymologic lly roe on© 
th© euccessor* deouty* vicegerent* The word kh::llfo #md it© 
plural Bhuiaft. * und khalc *lf h cvo boen used in the Huron at 
©ever/ l places in the sense of successor* in general*^ Hut 
the^e are two ilurenlc verses in which the word kh Ufa has been 
specific iiy mentioned in reference to the Prophet©* • a dee and 

f)oufd* In thee© verses the teres kh Ilf denotes something more 

j 

than b wore successors it signified r vicegerent (one uho 
succeed® to scat: high function)* so in technical terminology 
the word kh llfa c roe to be used Por the ouaaosoor of the 
Proohet uho us© responsible for the ®. nrycnent op th© affairs of 
th© hunllros a© leader of the coonunlty* The patios of the 
c liob as th© successor of the ©rootlet uc*~ ouliif ricue* 'fa 


1* Quran * VIZ 5 69, 74; X : 14* 73? XXVlI s 62s XXXV * 39, 

2* 'Behold* thy Lord said to the angels t *1 will crests 
© viosgsrsnt on earth** (Quran . If i 33)* 

3* 0 Oavidl 'us «ads Indeed thee & vicegerent on ©arth' 
(Huron, XXXVIII « 26)* 


3* Ths ttn»t Aaftlr*ui*ffoelnin end J gm ore else used as 
synonya* f or tRsltf ©» atoTWr rtKS first Csilph 
liked to by called khcUre-l Rc ^Uils h* U»*r* the 
eeeond Caliph* at first o sauced The title of/ 


I® 


> 


ret oeauoed the 

but later he decided to bo sisply - 
s w©e ths first Caliph to have been addressed 

ipttesise his 


Htolktszi. 

f MUM 


» (fllT-V 1 apparently to 

position as the eceennder of the faithful under whose 
leadership great expansion took place* The use of 
IgHMB for the khalifa is to lay stress on his religious 
functions such as leading ths Hus lies in prayer* Xbn 
Khldun* Hucoddlce (Arabic)* Cairo* 1346 a*h*pp* 159»69| 
T • W* Arnold* The Caliphate * London* 1965* pp* 28*32* 
42*48* 
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i. 


had to defend the religion, adninleter the at ate* aanage the 
•lilt ery affaire* supervise the finances* npeinieter tha 
JtfitiM* receive tha e nv oys af foreign count riaa and ta taka 

core of the public welfare in general* 

Tha khalif a w oa ouch bound by the shariat aa 

any other fHieiio* Tha Quran anjolna upon tha tfualiaa to obay 

* 

thoaa in authority (i*a* In ar Caliph) soooget than* But 
this obedience* aa clarified by the Quran itself* wee binding 
only ao long aa hia order a and actio na did not go againet the 

3 

Shariat* while dealing with the legal quest! one ha uaa to 
seek guidance from tha Quranic injunctions and traditions of tho 
Prophet (sunna) * Tha oattere about which there uaa no clear 
ruling in the above two sources* he uaa to not upon lJoa * 
(ooneenoue of opinion of the ooopenione of the Prophet or apply 
olraa (legal deduet 1 on by analogy)* 4 The institution of the 
eallphato (Older the pioue oallpho (432-461) yao bated on tho 


1* I bn Khaldun* pp* 1IM9| 182*13 f Reward!* pp* 14*19 
Suluh-ulfluluh. f* 19b* Soe also Arnold* op*elt* * 
pp* 30*32* 

2* Quran * IV. 58* 

3* Quran vt 2t Ut 12 f LXXVI f 24* See alee loan 

TirSorl* 04lhl* 1349 A eM* * pp* 27S*T«t 

yl / ffuluk* f. 19b 4 7*V» Arnold* PP* 53-94* 

4* Tiroeal* 1* p* 199| Ibh Qeyyio* , 

Cairo (undated) Vel* t* p* 179a 
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Quran and th* traditions of the Prophet eo It wap popularly 
known at Khllafat-1 Waahida (righteous caliphate)* The eharao* 
teriotle feature of their caliphate wee the euboleelon of the 
etc to to the Shari* at. The ealiphe enjoined upon the people to 
obey thee only eo Ion? ae they acted In eeoordsnce with the 
^Jifltlata * Acting on the guidelines given by the Quroo and 
Sterna * they represented the real spirit of an Xplaolc state In 
which ths participation of the people in the nanagement of the 
etc te affaire woe eneured through the inetltution of Shura 
(council of eldore). Although the ealiph wee the chief executive 
authority* the etate affairs were managed with Mutual consult a* 
ticn. The o&liph consulted the counoil on oil iapertmt 
problems end its members freely expressed themselves on ell 
points. The nature of the Shura may be understood by the contents 
of an address of * timer* the second caliph to the council* "Verily* 
X entreat you to chare with me the burden of your affaire. Verily* 

X am one from amongst you* X do not Moire that you should follow 

3 

anything erleing out of my oapvice and personal opinion*" 


1* Abu Bekr* the first ealiph* had declared in his first 
address to the people* "Oh people verily X have received 
authority over you though X bo not boot «ohq you! yet if 
X do noli* support me* and if X Incline to evil* thorn oat 
•o right •••*•• Obey os so long eo I obey ths lord and 
Mis Prophet* and when X turn away fron the lord and Hip 
Prophet* than obedience to me shall not bo binding upon 
yew*" (Abu Safer ftuhammad bin Jarir at •Tabari* Torlhtvul 
linen we* 1 huluh. Cairo* 1988* voi* II* p* 480 1 Ibnrtleham, 
USBSSSL ffiwXit Cairo, 1966|N* Vol*XXX*p*4T3* 


2. Ibn Out alba* al>l»anit w ae air s eat . Cairo* 1904, p*48* 

3. Abw Twowf* Kltebwwl KharaJ. Cairo* list a*H** p. 14* 


*«*8 
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a« far •• tha aanner of eeleotlng the a^llph la concerned, 
there had been oe hard end feat tula far It* Th# Prophet had 
given no eieaf Inetruetlon for tha procedure ta ha adapted far 
the oholoe of hie aueaaaeor* But taking inspiration froa the 
Ctaron * r ha had laid great oaphaele on the principle that tha 

9 

r> tie liras ehould eettXe thalr affaire with autual consultation* 

It Jelled that the Shura w<*e to pl«f the aeln role In the oholoe 
of his euooeeser* The procedure adopted in the oholoe of the 
first four elliptic wee aloe not uni fora* But two things ora very 
ole r from the practiced eh own during thle period! The Collphate 
woe elective anti the principle of hereditary succeed on or 
consideration of blood relationship did not have any influence* 

It la lao evident froa the elect ion procedure of the flret four 
c Uphs thot It uae generally followed by endorsement through 
hp*lt 3 (oath of allegiance) by the people* Though the election 
being an accepted nore for the oholoe of the ealiph* there oppeore 
to have been no unlfom procedure for aonduoting it* tt woe 
probably left to be deelded aoeerding ta tha aaala*paUtleol 
trod it ion# obtaining In a particular period and laeelity* 


1* Quran III j l»9j XL1X l SI* 

2* a laud din al-Hlndl. ganr-ul »Uaaal* Hyderabad* 1984* 
Vei* V* pp* 8T9p 488* 

3* The people by taking an oath of allegiance to the 
caliph had to aaaure Nia of thalr ea op oration ond 
loyalty and the letter had ta bind Massif ta 
adainiatar tha affaire of the caliphate in aeeerdanee 
with the principled of the Quran and trad It Iona of the 
Prophet (hawardi* pp* 4*4)* 


* »ai 



The advent of the umsyyade (Mi-753) to power merited 
o groat change in the political struct ore of lelam* The govern- 
cent established by the Umayyad e?llphe woo in ooooneo different 
from the ideal Ieleaie etate of the pleue caliphs* Certain 
clenente of monarchy wore Introduced In the eyetem* contrary to 
the early established practice of electing the caliph, the idee 
of hereditary succession was put into practice and a governing 
oio3e with people of the Umayyao dynasty at the helm of the 
affrirs was organised* The public treasury (aelt-ul Pel ) woe 
ut Hired by the oaliphe for their own benefits* moreover, the 
institution of Shura lest ths import ^nt rols it had ployed in 
the administration of the stats affairs during the early 
caliphate* * 

The Ranges introduosd by the Umeyy :ds in the government 
oet-up ere sometimes Justified on the ground that the socio- 
political conditions of ths period neceeiitetsd the introduetlen 
of theee changes in the eyetem* for example designation of 
ouoeeeser mr nomination of heir-apparent by e caliph in hie life* 
time wee an effective meant to prevent the ftuellme from mutual 
rivalry and eenf llot on the problem of eueeeeelon after him death* 
tt it probable that under influence of the political eonditlone 
prevailing in the eeneumred count rise they lnmerpereted eevteim 
local trod it lone into the strueture of the lelemlo at etc* In 


1* Ibn Khaldun, pp* 1M-1T4* 



(?) 


adopting the hereditary succession they are stated to have been 
inspired by the fiysantlne and latsinid empires where it use an 

A 

established rule* 

The Abbasids (TS0*12S8 a*o*), inapita of their oiaim 

9 

of reviving the true epirit of the righteoye oaliphcte# were 
not very muoh different from the Umoyyadc* as the Abbcaid 
revolution had ushered in a period of greater contact between 
the different components of society and the subsequent conquests 
hod widened the relatione of fiueiims with outside world# the 
process of eeeimilation of the ideas and the'-qr act lose of the 
conquered people further influenced the organisation of Govern* 
monte The Abbaeide maintained the practice of hereditary 
succession# but by concsding equal rights to the new converts 
(i# a* non* r? M with whose assistance they had come te power and 
by enlisting the sympathies of ♦ulema * * they gave the appearance 
of an Islamic state to their government* The establishment of 
-ibbasiu rule brought to the forefront the concept of kingship te 
which the Persian had been aeeustomed from ancient times* The 


1* J*h* Hussey# Hit iiiaOilfll M ttijt tonden 1987, p. 82a 

2* Deed bln fell# the uncle of Seffeh (the first nbbaeid 
caliph), i» reported te have addressed the peepis after 
the eel abutment of the febbesld rule# "We pledge our 
uertfe in the moo of God Almighty and the Prophet end 
fel*febbee that we shall rule you in accordance with the 
ordinances ef God end shell treat you in aooordanee 
with the Book ef God and behave towards the high end 
low so did the Prophet# (I bn fecit# jMMii in- 
terim K Cairo edition , vol* V# p* 114*1 
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Persian culture and ideas bed “great impact on both* the 
bboeid court and the adslnietration of state* They hod 
ere ted a hole of terror around their court and no person 
could have free eeeeee to thee* Guards stood in the court 
uith here swords* eore for striking eus in the hearts of the 
visiters than for the protection of the caliph#* Besides* it 
us rise during the ftbbaeid caliphate that the Psrsion 
institution of ueeerat was introduced in the existent cdmlnie* 
tr stive set -up* Ail these changes tend te suggest that the 
bbeeld government uhieh h. d adopted several monarchical 
tr ditlons was in principle and structure different from ths 
ideal Islamic state* 

The practice of hereditary succession* resurgence of 
racial consideration and tribal feud vac bound to bring about de- 
generation 1° the Abbeeid ealiphate and weakness in the Genteel 
authority* These circumstances cede inevitable the mergence 
of new slnor dynasties* The heeds of these dynasties established 
independent rule in their eyn kingdoms* though they formally 
subedited te ths authority of the caliphate at Baghdad* 

Apart fees Barking a significant trensforsatlon in the 
body of Islasio polity* ths new developments necessitated e re* 
conciliation between the theory of oaliphots end the prevailing 
political cond itions* The politlool thinkers and Jurists whs 
wrots treetisss on ths lolssls theory of state during the period 
eeess to bees been eensisue of eonfllot between the theory end 



pr actio* They ok or tod their utoost to reaove the discrepancy 
and triod to Justify and adjust tho soar genes of tho indopondsnl 
sultan© with tho powot and authority allowed to tho ooliph in 
tho lolanio theory of at ate* They considered euoh adjuctaent 
necessary to preserve the authority of tho caliph who woo 
considered the eyobol of religious ami political unity of the 
Muslin© and protector of the faith throughout tho tclaole world* 1 
fro® Ahul Hasan hit hewer di (MH-J88) to Abul Feel there have 
been a galaxy of scholars who have expressed their opinion about 
the theory of etate and functions of tho govemoent* tot uo now 
rt rt with hewardi whose treatise al*fihk«de»*ua«»*?ultenl^ is 
considered a classical work on the ftuclin political low* 

The main contribution of mewardl to tha foroulction of 
political theory lies in tho feet that ho ett espied to reconcile 
the f etuel political institution with a theory reasoned out Mi 
the uran * tho hadle and the pr actio as of the pious cllphe* 
Kavsfdl eeeoe to have oeeplled the treat ioo to cnpheelee tho 
oignlfioanoo of tho office of the ooliph in view of tho rising 


U Cartridge* fffij U pp* ^ jhjucht in.fi odioval lolfitta 

2a Jurist of the Shafll School* e native of Booro 

hewerdi served at Judge in several ©it lea under the 
Abba© Id caliph el*Qaio* (111*1371 a*c*) He wee 
finally elevated to the exalted poet Of ftaial Curst 
(chief Juctiec)* Ho died at Baghdad in lUiiAeOefn 
addition to el«*hkee he has loft c nuobor of booh© the 
•cot faoouo of then lo Adab*ul O oxl* See Ibn Khelkhan. 

g gHHiawsa . 1 1 5 • 

Hewerdi Theory of Khalifa"* lalaoio culture (Hyderabad) 
Vela XI. no. 3* 3uly 1»7. pjrTOK 
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( 19 ) 

of 3tivalh4i.it ant eeargenee of independent sultana#^ Ht 
desired to bring to the not lee of the nudlls world the fast 
that the institution of caliphate foroed on integral part of 
the politics'* ollgi quo otruoturo of tolas* 

Uhile explaining hit theory of caliphate* hawatdl 
assorted that the Khliafat (or inaoat ) was the dooontf of the 
ond not of reason* He defined the Khliafat as the 
Institution which took up the work of the defenoe of the faith 


1* The word sultan literally neons * authority* * * power* 
or * argue ant *• In this sense It has keen used at 
several pieces in the M (XIV t 22. XV t 42* XVI > 
99-1 39, XVII I 33* •5*iO*XXXlV ; 21). It ueo fron 
the fourth osntury of Hijra ora that the word sultan 
eane to be applied to a person to when power had boon 
delegated* I bn Khaldun appears to be the first 
historian who used this title for 3afar al-Barnakl* 
the grand waiir of Heron Rashid (7M-S0S) to lndlooto 
that he had been entrusted with general adnlnistrdlion 
of the ooplroa Ne further explains that those p e rs o n s 
who established their independent rule during the dis- 
integration of the hbhesid Caliphate preferred the 
title of Sultan for thsnoolvoo ftHniirftf 111 r PP* 198*87 )# 
I bn stir and hisan-ul-ftolk Tool Balmain thet hpinod of 


•rrm 


rrnu 

mffl 


Ghasna was the first prinoo on when this title woo 
oonf erred by Abbesld Caliph* Qedir bllleh (991-1811). 

(' Tarlkh-wl it anil. lx* p* SSI Misan-ul hulk fuel* Tehran* 
IWIJ. slraaat Wane * p* Tfli* See also tans Poole* 

arid* 1921* p* 288)* *11881* a 
hahnud* froQuontly refers to 
ftehnwd as Sultan In hie TarUdi-l-y anlni* It is* how- 
ever* generally assart ed V^thaKSuwef Cham* was the 
first is assure this title , whan he asgulrsd politisel 
esssndonsy over Baghdad end slalued ts enjoy ell the 
p ewers vested in the Caliph* The Chemevlds wets fellow* 
ed by the Seljugs dia sadd free us# of this title* The 
hesluko end the Qttanan* retained this title# tilth the 
eotabllehnent sf hue 11a rule in Indie* the Turkish 
>ted this title te express their powers! 


authority* 


•a*11 


( 11 ) 

•+hc. * 

and^sdmlnist ret ion of state affairs a ft or the Prophet* 1 The 

of floe of the oalipti in hie view wee elective end the oandldetoe 
find elect ore wore ouhjeet to certain roqwieite qualifications* 
The eel act ion of the oeliph oouid be node only through eieotion 
by qualified voters* &s to validate the eieotion the number of 
eieet ere wee not fixed even one perron wee allowed to elect in 
the caliph in certain eireum stances* Hence the validity of 

n«lit4ion* Thle was actually an attenpt at Justifying the 
pr otieee prevalent under the Abbeeide with regard to the 
ttcnenleelon of power frow one caliph to anothor* a einilor 
attenpt of reeonoi llation between theory and practice racy be 
seen In erecting a harmony between the relation of the oeliph 
end independent eultane* During the decline- of the Abbaeid 
power various governor! end amirs established themselves am 
independent rulers competing with the authority of the oeliph* 

In thle situation the dignity of the eallphate had to be mein* 
t ained* but at the same tine the advent of the sultanate war 

■fo 

alaa^ba accommodated* To oolvo this problem the sultanate uao 
legitimised by inveetiture ieeued by the caliph to tie Sultan* 


1* ctawetdlf p* 4* This is no doubt dlromtod against 
the philosophical Justification based on Aristotelian 
dictum that "man le e social being*" 

f* H award!* pp* 44* 
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Submitting to the political reality Ravirtfi triad to regulate 
the relationship of the oaliph pith independent rulers ouoh op 
oupelhid fliin. ftahmud of Ghesna and Tuphrll Bop*' Ho pointod 
out that out of regard for publie intar oat thore ohould bo an 
*gr«?eoent b*t wean the oaliph and tho Sultan in relation to tho 
right# and privilege# to bo Qtantod te tho latter* Tho 
independent rulero ohould bo given e or tain prlvllopoo without 
cndngsrlng the position of oaliph at tho oontro* Tho tor rite* 
ties conquered by the Sultan ohould bo eonflrood on hlm»ethor* 
wio o It would lead to open rebellion* Thue the political 

-fVie 

theorist took cognisance of tho rloo of ^independent etc tea with* 
in tho caliphate end made an attempt te legit lolee the trnefer 
of authority and obligati one of the sultane In their respective 
territories* As a natter of fact he net only attempted to re* 
affirm ealiph*o position oo tho head of tho Muslim world but 
also tried to adjust the lnetitution of the independent 
sultanate as on element neeeoeery te the ideal oflelnmic 
political structure* To sum up It may bo said that Reward 
very oarefully took tho hist or leal realities of tho ego Into 
consideration and evolved a theory of state that may fit into 
the polities 1 structure erected by the Abbeoido* 


1* hawardl* pp* ST«fi* 
2* Ibid., pp* S1«*S2a 
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BiiIdm Mavardi, othtt iehel«r» had tlio 

enunciated their theory of atata keeping in view tha politico* 
hi atari cal situation of tha time in which thay lived* ftna aueh 
attempt was made by Khwaja Abu Ali Haoan bin Ali» popularly 
known a« Nltsm-al hulk Tu»l 1 (l^lT-l^l a*C* ), in hia 
celebrated work called 3tvasat Wan a . It wae comoiled or ob ably 
for the Justification of the temporal oowar of tha Sultan which 
ha has uauroed from the caliph* 

In hie opinion* king shin f Sul tan ate) ia a gift of 
Cod and the king is reaoonaibla to Cod alone and nobody alee 
for his actions* Justice is tha basia of a kingdom aid it gives 
stability to the government* In hia opinion tha king i a 
reaoonaibla for oeace and eecurtty of the land and ha should be 
adorned with high qualities worthy of this exalted office* To 

oleasa Almighty God ha ehould treat his oaoola with kindness 
and Justice* Ha is also required to hr vigilant about the 
conduct of hie mini a ter a and off! care for tha negligence of the 
Ming and dish one at y of tha mini stare leade to tha decay of the 
kingdom* 3 


1* Tha author had worked as warlr under tha Saljuq 

Sultan Alo Ar sal an (iTi3*7j j and Malik Shah f lT72-d?l. 
Ho served them faithfully and Qulded them in political 
nattere throughout their raigna them ft bn Khalkan, l, 
oo* 413*14)* 

2* JiyaSat Hama * oo* S-8* Ha is of tha view that a 

Kingdom may aubaist with unbelief but it cannot endure 
whan there ia eooreselon* 

3. JUauUci> i». *«. «• 
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Nireo-ui-nulk vtquitM the king to be subject to tho 
Sheri* at and to treat ita enforcement at a part of hlo duty* The 
king should not hooitato to punish peopls for Mnp n eg looting 
the shariat rules* The author attaches greet importance that 
the king should pay rospsot to the * Uleoa and should visit then 
at least ones or tuioo a week to dieouso the religious end legal 
tr. tiers* ^ 

>)l*asN*jl«f!ulk does not suggest that the Sultan should 
be elected and he responsible to the peopls as Reward! has 
explained* The political situation in uhioh the author lived 
f'lcj not penait hi* to follow in the footsteps of Rawardi* The 
a In object of ‘ii*s»-ul«*Rulk was to establish a Justification 
for the existence of the sultanate on its own without nny 
external agency being responsible for It while giving rooogni* 
Uon to the caliphate as a religious institution* Theoretically* 

the Sultan derived hie power to rule from the onliph so hie of flee 

% 

could neither he elective* nor eould he bo sods responsible to 
the people* Tha via media he found w»s that 1i* oallph was the 
religious heed and the Sultan* held delegated authority to rule 

9 

over the eountry under his possession* 

Keeping In view the scene of disorder during the 
decay of the ftbbseld rule and the disintegration of the Seljuq 

Siyasat Nama , 

PP* SMB* 

*• lllttStliii PP* 41-41. 
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Mplttf Abu He* Id huhammad ai-GhazteU 1 (1QSa*1111 A*0*|) 
onphso iced the dnni ity of • ruler end the obllgctlon ojr the 
people to obey hid* Hit treetioe is an 

lop orient work on the principles of gevernsont* oompiled for the 
Scljuo Suit en ffuhemmad bin Welik Shaft (110S-111S A*D* )• rharteli 
considers the existence of the ruler essential to make the people 
conform to divine commando end to live In pesos and security* In 

the > besnee of a ruler* there would be continuous turmoil * did* 

; 

order* o recurring state of famine end a #et»b»ok to all 
inoustrlee and crafts* ? Thus Chessell tried to affirm the 


necessity of © rular on religious as well ee r at lone 1 grounds* 


The king* in the opinion of Ghazzrll* is the oh: dow 
of r,od upon earth and obedience to him la obligatory on the 
people* God being the real sovereign* He confers authority on 
any one He chooooo* 3 He also supports the view that neminlstro* 
tion of Just i oo lo the foundation- stone of kingship* The rest 
Sultan* he thinks* lo the one who not only snferoeo Justice 
edong hit ewbjeoto but also desists from oppression hinoelf* a 
tyrannical suited Is e source of disaster and bound to poriih* 


1* A great scholar* politic#! philosopher* mystic* 
theologian and mentor efXsultao* load Ghaszail use 
boro end died in Tut in the north moot Persia . 

Ibn Khalkan* XX* pp* tM-22* 


!• 




n»« Aligarh* university Supplement* 


3 * 



ff* itb«t?o* 


••*ti 
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btoauii authority ean mill with unbillsf but not with 
tyranny* * 

^sopite sailing kingship a God-Gifted office* 
ho do as not consider tho king indspsndsnt of tho limitations 
ioid down by tho religion* Euphaelolng tho oiooo relationship 
between state and religion ho eolio then twln*oi Otero* To hin 
religion io the basis of hunan society and the ruler is its 
protestor* hsnes if the foundation woakons the whole structure 
would foil down* 1 2 _ 

I bn Khaldun* the greet political philosopher end the 

distinguished scholar of tho fourteenth century (1332-1382 *o« ), 

hoe also stressed the need of a rule# for human society 5 but hap 
o do clear that there is great distinction between tho nature of 
ooliphate and monarchy# He considers the transforation of the 
former into tho letter an out sane of historical developments and 
ohMgod oirounotsnooo* The nonerohy in hit opinion is based on 
foroo and oppression end guided by the pursuit of worldly 


1. Ibid* * ff. 27a-b. 


2* Ibid** ff* 

3* Born in Tunis* tbn Khaldun died In Cairo after a 
long otoruy career* Ho worked et different poets 
und e r the Hueltu rulers of Granada* Tunis and Egypt* 
to hr use very bush sloes to tho oont super ary polities 

r i s al dr u ei opuonts. 
Ml 

voi* III* 


si no use very uwen exoss so ins tonssui 
and wok— n obeervs r m f t h e hloto r t o sJ 
(Introduction to fiwgran (Arabia)* pp* 
Cn«r|^ l *jdle of Inleu (Hew edition)* Vi 
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Interests* He think* that anything whloh ia baaed on 
opr seal on and fetes would wltinatoly load to tyranny and 
injustice* * 

I bn Khaldun states that the nain ala of huoan Ilf# 
la the fulfilment of religious obligation* uhloh ensures *uooaoo 

s 

In th* world hereafter* Therefore It lo neoe***ry to naka people 
not In ace or don o* with the dictate* of religion for their well* 
being In thl* a* wall a* the other world* The Prophet performed 
thla function* and after hi* death by tho*e per eon* who took hie 
piece (l*e* oollph*)* Thu* the ealip 1* th* euooe**or of the 
Prophet In the taek of protecting the religion and nencglng the 
worldly affaire of the coeeunlty* 3 

Here It nay be pointed out that Ibn Khaldun does not 
consider the caliphate to be based on reason that hunon being* 
need a eeelal organisation and that they o<m net Hue peacefully 
without a ruler* Instead* ha thinks the Institution of the 
eollphate le required by the religious leu itself** 

It ie interesting to note that despite considering 
tho caliphate and oenardhp so aentradietsry te aaoh ether* Ibn 
Ibn Khaldun treats the transformation ef the eaUphste into 


U Ibn Khaldun* H uaa d daoa* p* Itt* 
2* Ibn Khaldun* p* lit* 

3* Ibn Khaldun* p* ltd* 
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monorehy at an Inevitable dtvalflpaatti ant thinks that these 
ohnnges gradually a rapt Into the working of Ida eallphate during 
the? eMtot of tha rule of warlowo dynasties* * Recognising 
imotdiy ao a historical reality 9 ha good further end tried to 
justify It with the arguoent that the sharl t at doeo not oendann 
the monarchy ao aueh« It nerely oenaurea the evils reoultlng 
froo It, auoh ei tyranny, Injuetloe and pleasure-seeking* Xf 
the monarch elnerely exeroieae hid authority for tho attainment 
of the objective of making nan worehlp God, waging war against 
Hie enomlee and of anaurlng peace and order within the land, It 
would net be treated un-Ielamlc and condemned at all according 
to Ibn Khaldun* 2 

Wot only the uerko of the writers on atete-creft 
out aide India reflected the p rob lee of eontredietion between 
theory and practice or the actual and ideal ©nd their elneero 
effort to harmonise them, the eonfliot of end attempt to re* 
oonclle the hietorloel for see, id sol ogle el famtere and political 
realities are else visible In the writings of those hlotorlsnd 
or scholars of medieval India idte empremeed their opinions on 
the theery of state and ert of government* Sefsre examining 
their polltlecl t h e w g ht e e brief eeee unt may bo given hors of 
tho p silt leal send It iano prevailing In thalr own times* 


1* Ibid* * pp* m*74* 

2* Xbld*, pp* 140a 1i9*T4* 
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Til* empire established by the early flu* 11* ruler* 
in Indie 1* popularly known e* the Delhi sultanate* Thro* 
element* • t*la*l* lew* polltlool tradition* of the Sadbonld 
Persia and the ad»lnl*t retie* *r«ani*etien* of th*ir prod see* 
©sore went * long way in Moulding the polioiee of the Delhi 
Sultan** Th* politiocl eNpedenoy «nd loool conditions chisel/ed 
the* according to the n**da of tine and various situations* 

Professing the 1*1 ante faith) the D*lhi Suit on* 
wore political reallot* They realised fiat in a country where 
tho majority of population weo non-huelin* it wee net expedient 
to govern the etate entirely on the baeie of the dletotee of 
the aherlat . Keeping in view the paoullar condition of the 
1 nd 9 they, though Turbo thenoolvoo» adopted the Saeeanlti theory 
of kingship and their organisation of various administrative 
n.) rtienti to • greet extent J 


1* MfM. jp» Mj 50-SJ. 1«I "*»«■«» 


ninrnr^jxmi 


iWXMMt Delhi 9 i*r*) pp* ins •»< 

Perelan eulture end traditions in hue 11* polity nay be 
traded bedb te the eetebllehnent of Abhnold ooliphete* 
With th* transfer of eeet of the CsUpheto ft m 
nmmmm te fonhded during the reign ef Caliph flaneur 
(tM*T7t) the ftuelin ruler* ease into alee* sent set 
with the Pereitfto* it the outset they no doubt tried 
te redietf but ultimately eeuld net eeeepe the 
Infl u enc e ef their culture did) brought s greet *» 
in their emeiel end peUtieel out leolt. (P*h* Sykes* 
Hlrtaw f ImllL 1*1S« pp. IM». 
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•■liming In Ui« kingship to k* the vloegooonoy 
Of coo •«* th « k * n e to bo shadow of 

God on earth (rlUuUdt fll m it 1 the Sul ten* of Delhi had 
before then the Persian theory of divine right of kings** 
Qeoidoof the divine eleoent has also been associated with the 

king In the Hindu theory of state where in the ruler wee 

% 

considered the incarnation of God# 

as for ae the character of the Delhi oulteneto wao 
concerned# it wee not n theocracy so con© scholars would hove 
us believe# The suit one of Delhi# being Huolino# were 
eupposed to be bound by the Sherlet law which wao considered 
the real sovereign in the Iolaole polity# out in actual 
pr otiee their oonduct of etate w«* bated on osoui<r reason 
ond politiol expediency# Tho laws by which the country woo 
governed were the oteto»lawo node by the sultan or the governing 
class# Though they were anxious to show their deep roopsot for 
religion# but In political sphere they did not slweyo work unit 


Taoikh-l-rieux ifcdlik pp# *4# fVSe 1 TS»t«| TlflWlrit 
Itton^M li (od« Sir I# Poo ioon woooj 
Londdn# 1IST# pe 11# 

2# tkn Mir# voia V## pp* 1W4I* 

S# Hanuk eng# tv# by 6# fiuhier# tho Lows of Hon# in 
fltoSeorod Books nf tho Cool SttloM Mthvoluno 


Oolhi# 1«§4# VlX# H2I Chooal# Ue«# t 

Hin u Poytiaai oxford# itisTSTTOo, 
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its strict influence* The services of the * ulema * end 
thoolsgl one vers utilised by the Sultana to win the public 
opinion* but they were not allowed to determine the policies 
of the government* ^ Appreciating the impact of religion and 
itc institutions on the eind of nedieval huslias the sultrns 
of i elhi* thought it essential to dhow allegiance to the 
cliphs at Baghdad who was considered the only legal sovereign 
,-nd symbol of unity of the Muslin world* Apart from feeling 
pride in styling themselves 'lieutenant* or 'helper of the 
c liph't they inscribed his name on the coins and had it recited 
In the sermon (khutbe ) at the time of Friday prayer* Though 
ojoh formalities did not add to their actual power or dignity* 
bat It aert inly served to import a morel legitimacy nd 
religious sanction to the temporal authority of the suit n in 
the eyes of their coreligionists. 


/ TariXh-1 Fim 


1* TarlKh>l-f irui j&j&ii P* M- 


2 * 


DinhoJ-ue SiraJ, 
£ABJJU» PPa 103* 


»• bright* C°lft*9t ffttf 
Delhi* Delhi, 193ft* PP« 
nuoerak Khalji wee pet* 


pp. 


ilrl* Kabul* 


1964, pa 1t4 | / 
87, 207| *■ 


ppa TV* lit Lone Pole* pp* 
perhaps the fleet euiten who dared 
te ehake off hie allegiance te the Caliphate and refupa 
te reeogniee the legal s uper iority ef any outside pewei 
(n* weight* ppa •* 43| Lane Pole* pp* 44-48 )| Wuhsoned 
bin Tughlaq in the early pert ef hie reign had dropped 
ell reference te the eellphete* but later on eubnltted 
te the legal superiority ef the caliph of Egypt* Me 
aooeoted robe of honour from him and reintroduced hip 
SftflUi* th « Friday eetnon^pp* 491*92 ). 
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With this background about the nature and atructura 
of otato ovoetad by the Delhi Sultana wa will dlaouao the idaaa 
of aooa contemporary scholars who exerted to Justify the above 
oolitic®! aat-uo on the plea that it uaa oaaontial for the 
protection of the faith and preeervation of aoolel order* tn 
course of their diecueeion they tried to aeeioilata the conflict 
inr- noroe end inetitutione into a workable end acceptable 
st, nderd* Too each eincere attempts were node by rekhr»l- 
rudbblr end Ziauddin Berani in their works* 

The deliberations of Fekhr-i-fludabb Ir on the theory 
of kingship and code of conduct for king* uarir and officers 
rt found in hie works ent It led 1 adob-ul ht rb u aeh shuJ^ot 
nd *, :Jlob-ul ftuluk we Klfeyt-ul flaeluk* under the influence 
of the Persian traditions he declares the king to be the ehadou 
of God on earth* 1 He ooneidere obedience to his binding on 
religious ground ami in support of his views ho extensively 
quotes verses free the Quran and traditions of the Prophet * 2 
While discussing qualifications of e king* ho leys great 
sNphaeie on the virtues of truth* generosity* ki n d n ess end date 
for the udifeve of people in general* Lika ear liar peiitidei 
thinkers* he else states the edeiniat ration ef Justice and the 
protection cf people against oppression aa the «ain objectives 


1. aaeaU *«ti “ «■» (TaiWMt MlUn), p. 2 * 3 . 

2* Ibid** pp* 5-6. 
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of kingship* 1 

The welfare of subjects bsing the chief duty of a king, 
he suggests to hi* iivtral public works which would bring 
arterial prosperity to the people* rot snoop lo the arrangement 
for safety on roads would help travellers* merchants and traders 
to move freely fron one place to another and it would ultimately 
result in the progress of trade end prosperity of the country* 

In the sane way* realisation of only lawful taxes would give 
impetus to agriculture and tanks the peasants prosperous* The 
prosperity of the peasants* he thinks* is the backbone of the 
nt te’a economy and their ruin might cause desolation and die* 
order in the dominion* for this reason he strongly condemns 
illegal and forcible realisation of duee and taxes by the revenue 
officials* 2 It is interesting to note that fakhr»i«knudobPir* a 
theologian* was greatly impressed by the social nd political 
developments In tho Saesenld Persia* Apart from citing the 
urawie verses and traditions of the Prophet he gives due pises 
to the Saesenld tr adit lens in his writings* and frequently draws 
conclusion on that be sis* 


1 * 


Department of History (n*n*u* Aligarh)* f* 32b* 


2* Ibid** ff* 32b*33a« 
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Having etudled tin Mali* of the at etc edelnlstrotlon 
under the Delhi sultana free vary cloaa Quartern* Zlauddln 
Or. rani u«i greatly eoneeioue of the eharp eontrediotlona in the 
working of the Delhi cult a note and the lolenle ideal* of etete* 
Hie oolobreted work on theory of etote entitled the »rotowa«l 
Johondirl* triee te find an explanation for it* The fctane-l 
Jthandlrl * e eoeprehenelve cede of politieol behaviour le 
rctuolly a reflection of Barani 1 * political thought* in a 
coherent fem whloh had been di*eu**ed by hie in hi* ©or liar 
f noetic work known ee the Terlkh*l-rlrm Shehi * 1 ■ peruse! of 
i. r ni*e diaou salon in the fat awe leavee the icpraeelon that 
uhila propounding a theory of etate in the context of oonteoporetf 
politic* he found hinself in a etrnga dlleome* The eat bliehed 
political nora* and institution* of the period had little 
rcl t ion eh ip to the Xelanie political organisation! oe an at tenet 
hod to be node to Justify the eyeten ae it worked under the 
rueiin rulers* ' 

Obviously nonerohy and lelan are sent r edict ery to 
each ethers* bo eon remit y can be found between kingship end 
the politic®! eyeten based on the injunctions of the curen* the 
precepts of the prophet end the traditions of the pieue oallp h e* 
On the ene hand Barani fully epereeiated this faet and depleted 


1* for 


a. detailed study about the nature and seep* of W 
*,* See Introduction te the Polltl— 1 
t by hidieened Hottt JiflleP 

i Allahabad)* pp* l«nll ft After Saloon Khan 1 # 
IntroftMtlon te fBHmriSf|^f«Wlai| (Lahore, 1W)» 
pp* HS* 
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kingship to b» in toMraat to the lilaaio ido«l of statei on 
the other » ho presented tho oft •repeated argument (l*e* netdc 
of a social or dot) for Justification of tho king oh ip* Ho 
thought that tho primary noodo of a nan* op a mambar of ooeioty 9 
dooondod tho mslnt enanea of a eontrallood mxeeutive authority 
end that in the ohanged elrounstaneee tho inotitution of kingship 
could only ensure political ot ability nd guarantee set bllohnent 
of a ooelal order based mi Justice* 1 

leeeoting that the preservation of ooeial order woo 
tho raison de'tro of Monarchy, Sarani considered the prooopto of 
the pre-huelim oonaroho to be still valid nd best suited to tho 
r 'uoltn rulers in India* gevanl also thought tho king to be 
vicegerent and shadow of Cod on earth* But in principle hp 
did not aoee?t tho Persian absolution in tot m* 3 Bortfil was 
rgoinst tho imposition of king 9 o self-will on tho working of tho 
ot :to« emphasising tho significance of consultation on the bull 
of a Quranic votes, 4 ho explained tho need of a body of 
counoolioro who would guide his by their advlooo in foiwwlatioo 
of polities and administrative works. Tho eel eat ion of tho 


aUJotoendopi (ode I 
19 * KmoiTIMI* 


or fce iollo Khan) Lahore* 


2* Ibid** pp* 232* 233* 

3* In tho words of W wh ammed Habib *H§ in his heart longest, 
for on institutionalised oonarehy* (f 


f >lu 0.1 M mmU (Introdu 


«•«». (mumm 

iductlonj* p* via 


Theory 


4* Quran, til i II 9* 


• ••23 



< 2 «) 


0 OUfiNlUri| according to Barani» was to bo ««d» by the 
kino with utooot oar a* THoy should bo tdOYDod with tho 
quo lit loo of wlsdon, sanity* fotooight 9 apt it u do of nind» 
knowledge of enietlnQ laws# loyalty to tho kifiQ end heve 
Poor of Cod in thoiv hearts* Tho counsellors wore to bo 
Given full fvoodoo to dioeuoo wetter o put before then with* 
out knowing tho opinion of the king on that particular natter* 
0- rani considered tho uneninity of opinion as a elgn of its 
correct ness and oe ho requited the king to aocept the advice 
b seti on it* In eaoe of differenoe of opinion anong tho 
counsellors on any preblen they should be given (me more 
opportunity to dioeuoe it# so that they nay arrive at a 
consensus*^ 3«it to what extent tho oouneil could be 
effective in eontrolllng self-will of the king ie difficult 
to aeeune at It wee an appointed body* 

In fterani'o opinion gontlo birth it one of the 
eeeentlal qualifications for the nenbere ef governing olaee* 

Ho weo of tho opinion that tho society could bo dlvldod in tub 
classes, non of noble birth and of hunble birth* Persons of 
tho firet category only were entitled to rule or govern* Tho 


. H40| 32*33* 37* Tho typo 

1 WUr»l*Ill) ouppofted ** 0o*enA 

working under tho sultans of Delhi* 
Potted to tho 

different in nature* Ito 


of the C< 
wet net ftwnd 
Bareni hat referred 

Suit ant* but it wet very • v* •»* »»■»»*#» »» •«>«* 
advise wee net elweyt accepted end even itt unanintut 
deeltien eould be ttt tlnd td by the eultano* 
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nobility* awarding to hi* dogwood on the principle of birth* 
because son a of nob la wort el on a noble* 1 Apparently what Barani 
ae- nt by a noblo faaiily waa a family tho oaobaro of which had 
oocupiod high offieoa for long* According to Sareni people wets 
given aptitude for various arta* fine and oocrae* oinoo the 
beginning of tho world* And tho arte boo --.fa© hereditary* Those 
who h d adopted nobler profession were only oapable of virtue* 
and consequently thoy wsro nobla* fr coborn* virtuous* religious* 
of high pedigree nd pur© birth* Though 8arnni*e theory of 
dirt loot ion on the basis of high-born and low-born did not 
conroro to the Ielnsio democratic principles* but it reflected 
the spirit of the age* The concept of olasa distinction * the 
ooot distinctive feature of Indian society wee in theory re jested 
by the nuslim rulers* but in practice they oould not escape its 
effect altogether* The general poliey of the government in those 
days was to oonfer important posts on the members of upper strata 
of society* 2 when the government passed from the Turks into the 

bands of the Khaljie Barani was surprised for^anSeoffcia to him 
that kingship and government should belong to any people other 
thon^furfcse* 


Is fatawa-l-Jahcndarl., pp* 295*98, 317*20* 
2. Tarlkh*i*rlru» ihahi* pp* 25-30, 37-35* 
3* Ibid*, pp* 173* 175-75* 
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uhr the* tha a one apt of eleee d loti net Ion had been 
actually a part of ototo polloy of the oultavto or it was Qoroni** 
personal viw^ whioh he put Into the Mouth of political digni- 
toriee* oueh ideas never found popular aeooptenoe In the huolto 
society# 2 no other scholar* oont sopor ary or seol«oontooporary 
even those 1. tsr historians whose sain source of information 
about the suit note mbs Sareni have given this concept of ototo 
brood on the principle of high-born and lowborn* 

Barrnl was of the view that s state based on experience 
ond sooulef reasons* should be governed by Zoweblt (Strte-Lowe) 
ra rt: by the king* He thought that e state established by the 
rue lists on nonorehiecl line could not be governed by the lows of 
the nharlet* In support of hie view he erg usd that social and 
political conditions had undergone great changes and new 
circus stances required new laws forsulat ed keeping In vlou d Mi ando 
of the tines* 4 Besides* in his opinion the shariat had no 


1* Bsrsni explained the principle of birth in two dope* 
soset less directly sx pressing it as hlo sonsidored 
opinion end soset loss indirectly putting It in the 
south of well*known hletorloel figures or kings* 

*• cr. aiiiaiai «n<.e«Utta» In Hurts main 

Mia M»l«t«nMi intiMn. to. 10P-10. 

3* Post probably it use B«ani t « own ides Which he sodribed 
to tlewddin Khaljl that »ths polity and govemnont ore 
one thing and the ruled and door too of the shariat 
another* The gevernoenk is Meant for the king end 
rules of the shariat relate to the oaala and Mlttil 

ttttlSgfecingsaa* »• MT). 



pp. 1M| ISW1, 
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explicit ruling on ell political outlets* Ho aoouoed that 

there veto no lews relating to puniehnent for politico! 

offeneee* and that the problems of treeoon end rebellion wove 

not dieeueeed in the Xelaolo jurloprudonee which wep codified 

during the Abbseid period** So there always existed scope 

for l ying down new rules oot of politico l expediency* 2 '\* 

tog. -ref the problem of noting new lews in tine of necessity 9 

Oor ni was of the opinion that it should be done with groat 

core# taking Into consideration every aspect of the natter* 

coordlng to hin the king w*s not free to deal with this problsn 

clone?! he was required to seek advice of the wise* discerning 

anti experienced counsellors* But Sorani did not f vour the 

disregard of shariat altogether in the f omul at ion of new lows* 

To hin the foremost condition in fomul&ting new laws was that 

interfere 

It should neithor/and negate the orders of the shariat * nor 
le d to the degradation of roitglowo natters, further, he 
advised the king to cook the precedents for their raucblt in 
the lows of religions rulers* 4 8ut ho ednitted that if the 
onforosnont of oortain lawe againot the ahaolat booms oosontioi 


3* Ibid., pp* ttWWtOl* 
3* Ibid** SC* 21V* 220* 


4* Ibid** pp* 21M0* 
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due to e*»e anpedieney# it eight be dene by the king considering 
it illegal end wrong* To atone for it the king ehouid give 
plenty of eharity end be oeneoioue of thie sin** 

On the baeie of the above dieeueeion it aay be 
concluded that historical neoeeeity and political expediency 
were the lap or t an t fact ore which, to 3arsni t deserve full 
consideration in the conduct of the state affaire* Hie rotaun»i 
jchcndarl Is a sincere effort to harmonise the ♦acted* situation 
with this ideal concept of government by deed opine, the thoeie 
th t politic 1 neoeeeity renders paraieeide the thi no® otherwise 
prohibited# provided the aim is purs and pious* In other words# 
U? pr set ices and institutions net sanctioned by the ahorlat are 
ednittod by the author as p&raiselbla naans for eceoapliehaent 
of the noble objective *► the defence of religion and arintenafice 
of soeld order* 

Uith the advent of the Plughole in Indie the politloai 
sit u t ion of the country took a new turn* The principlue evolved 
by than for e on du e t of the state were different free what the 
Delhi Sul tens had developed* doing hue l ins end believing in 
the eupreeeey of the shariat Lew# the Mughal sapor ere hod been 
Influenced by both the Tur k o*M eng oi end Tiaurid traditions of 


1* Ibid*# p* ltd* tnfor s ene nt of eueh lews# eecordlno 
to Barani, would eon* under legal proverb# "fteoeeeltlee 
sake forbidden things lawful** 
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kingship* So their theory of otete e@na to bo designated so 
TurUo-honQol theory of kingship* In foot the Hugh el theory 
mc-o « oynthooio of three kinds of trod it lone • the Turko*tfongol t 
the duello end the Indian* Thio io borne out by a careful study 
of bul reside A , lw»l ftkbarl uhloh w«e the flrot sincere effort 
» d© during the hughe! period to put the of field theory of otate 
in n coherent fore* Before attaining 'bul faxl'e view it would 
be Appropriate to have a brief dleeuseion on tho Turko-nongol 
theory of kingahip* 

The Turk ©Mongol theory was baoed on the Ideas nd 
precedent a left by Tlnur the Turk* end Changer Khan the Hongol* 
The klngt i« the Mongol tradition use ooneioered eonethlng 
higher than elnply a ruler* The Mongols believed in the aoni* 
divine origin of the feeiily of Chcnger Khan* It wee the popular 
belief that ho wee the *eon of light v * The Crept Khon» the 
Mongol ruler wee purely a political and Military leader with no 
religious obligations binding on hla* Changes Khan* eaobinod 
in hinoelf the glory of divine descent* and tha Majesty of 
iMperiol power obtained freo greet noo ooo o o in tho Mllltery 
operations* No loft bafiind in legacy ouoh o deep rooted 
prootigo for the Croat Khan that e Mighty ruler like Tlnur 
thought It better not to ohallango tho ouperiority of hie house* 
He was content to onereioe power in the naee of tho doooondant 
of Changes Khan end aseuned no greeter title than * AMlr* or 
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•nitre* 

Though bred in the Islamic tradition*, Timur 
could net but be Influenced by the Mongol institutions* like 
tho letter he also believed in the divine origin of sovereignty 
ce ucll ee in the undivided authority of the sovereign* Ho 
believed himself to be the vicegerent of Cod* He ie reported 
to h v@ stated* "since God ie one* and ha* no partner* therefore 
His vicegerent cm earth oust be erne** The king* a authority in 
tfv Tiourld polity use not aubjeet to the sanction o f ony 
outside pouor* Timur did not feel the nemd to recognise the 
l or -l superiority of the caliph, 

Tht Turko-flmgol theory of king ship and Islamic 

tradition* gradually mingled end the ftughal emperors adopted 

tht synthesis. Babur * the founder of rough el rule in India* 

felt proud of hio aneestory and considered it the inherent right 

. adopted 

of fchs Tlmurlds to rule* 4 The title of *Padeheh*£by Babur fat 


1« It wee only with tho secession of Abu Shaid nine* 
the grandson of Timur* that thlo tradition mas broken* 
Ho id repotted to hove asserted that he mas king In hit 
sun right* Ms further dared to disregard the ultimate* 
though nominal authority of the Mongol ruler Yunus Khan 

M*«| fiiStt "«■«• »• oo. r»-T»), 

2* 8* A* Vstdl* iltfltiflfti Caleutta* 1887* Vol* I* P* 308# 


3« 



(eng* tr* a*s* Beveridge) tendon* 

« p* 482i lattMItek&gmai* p* >88* 


1921 * 


1* 
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the first tii« in India in lieu of sultan marked a elect change 
from the oon vent lone of tho Delhi Sultana* 1 

Babur via probably influenced by the Tlmurld belief 

that king gh Ip ya a indivisible* H« la reported to have add* 

*p rinurahip in rule io a thing unb eared of** 2 Huecyun bolievod 

th t juet aa the tun uao the centre of universe* the king was the 

centre of the human world* Ac for the divine origin of 

eov ruignty* we do not get any clear reference in the oouroee 

th t Uabur believed in it* but the ehronlolee of Hunoyun'e 

reign aeorib® auoh belief to Munayun* Khusnd Flirt the official 

historian considered that the P< dehah was the embodiment of the 

epi ritual and temporal sovereignty (3 ami* Suited Hoolol vo 

s»-. i. : ri) « 4 Ho also etsted that the king wee inspired by Cod and 

s 

th t hie institutions were the result of that inspiration* 


1 * 


2 * 

3 * 


Babur had originally ooouood tho title of Padahah 
in IftOT after he had oetobllohod hie klngdoo at Kabul 
(Babur lame* t 9 p* 344)* It wm done apparently in viw 
of the faei that the Itengel Khan had been oversh ado we d 
by tho dotsling eueeeea of tho Utbog la ad at Sholbani 
nun* end tho rulers of neighb ouri n g o mn trli like 
Persia eng TranodJalana bed eloo ade p t ed the high 
po undi n g titles like* fthdt* Sultan and Qaieer* TO shsw 
his grootnstSf Babur preferred to odspt 'PadShah'* Ibis 
woo loft by bln as legacy and bosano o popular title 
snsng all hughal ooporors and the title of Sultan 
became s y no ny m out ter a subordinate ruler She a os apt ed 
tho nughel outer ainty. (for a detailed doflnitlsn of 
'Padshah* oao t» P» 3)* 

Babur Base * I* p* 293* 

Khuend hit* Humavun Wane* Calcutta* 1940* pp* 12* 
f9»20* 


4* Ibid** p* 20* 

8* Humavun tana , pp* 12*13* 
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By the time the rughals established their rule 
in Indie even the nominal eallph of Cgypt had no existence# 
but the Ottoman Sultan who had adopted the title of Khalifa 
In 151? wao then regarded ae the highest legal sovereign in 
the Muslim world* 11 

following the Tinurld neither Babur nor Humeyun felt 
my necessity cf recognising the legal superiority of ny outside 
power or enll of hie self e 'lieutenant* or 'deputy of the Caliph* 
Hying or dead* far from reeognieing the legal superiority of 
the t toman ruler* they regarded hie inferior to theeeelvee* But 
they showed due regards to the first four oelipha (Kh.ulcfa-1 
^ahidln ) ^nd retained the practice of reciting their n ra©» in 
the Khutba and inscribing thorn on the coins* 

Theee were the Ideas and traditions of kingship uhloh 
kbnr had Inherited an hie accession* The hughal theory of king* 
ship did not Qot a definite shape during the reign of Babur end 
Hunnyun* It woo only during ftkbar'e rule that the concept of 
sfcote and the theory of kingohip cry et allied by Abul rail, keeping 
in view the hieterleal real it lee end the polieiee aid proetieeo of 
the eontoepaeery emperor* written in the loet decode of the iBth 
century* the ftln* 1 Mtbori le eoneldered the eoet important source 
of infermetion about the polltioel eoneepte of the ftughale and 
tholr organisation of government* 


1* Arnold* pp* 1S2*S4* 



Like eoae early Cltwli* writers, ftbui Fell «l«o 

deoaied the king eh ip essential foe the preteotion of the people 

free oppression and injustice end for the eeteblieheent of on 

orderly society* He thought that in the absenee of aonnrohy the 

a ntiinti could not get Justice and enjoy prosperity** bul rail’s 

justification for kingship is also stereotyped* In his words* 

"If toy lty did not exist* the store of strife youid never 

ruhslde* nor selfish sob it Ion disappear* Mankind * being under 

burden of lawlessness and lust would sink into the pit of 

destruction* the world would loot its prosperity and the whole 

2 

e-Tib would become a borren waste*" 

The concept of divine origin of kingship* as uc 
h vc sWovan scflior* hud entered into the Indo-nusli® polity 
i .T) . before ! *bui Fail enunciated hie theory* bul F«rl*e 
contribution scene to have b ten the eynt heel sat ion of earlier 
Turkish and Timur id 1 dealt* Ho states* "royalty le a light 
or routing fron Hod* a ray fron the eun* the illuoinctor of the 
universe* the argument of the hook of per foot ion* the roooptselo 


1* not only in the works of Hueliw theologian end 

scholars the lust if ioat ion for kingship were highlight el 
kut the sene views wort also onpheoiood in the religious 
end legei works of Hindus, (fitful* VlX* pp« 3* 4-12)* 

*• Mas i Haul* Lurtww, tw*» »» »• >• 
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of *41 virtue,** 1 

Abul rail explained kingship in tore# of divine 
light (ferr-l-lildl ) which was oomaunleatcd to kinga without 
assistance ft on any intereedlate eleoent* To put tha see. 

Idea In a note explicit tore Abul fail stated kingship to be 
an sables of the power of Cod* Thus Abut fazl*s ooneapt of 
divine origin of kingship was slear and substantial and on 
that basis ha considered the king* a authority unchallengeable 
and thought obedience to hie binding upon the people* 4 

as regard the essentials of kingship bul rail 
neither supported Sarenl'e theory of racia l superiority and 
gentle birth nor aooepted the Turkowflangol tradition of 
hereditary right to kingship* He believed that kingship wee 
gifted to a person who had been endowed with ©any thousands of 
qualities* 9 His discussion on this setter leaves us in no 
doubt that thsss qualities wore inherent in the nature of person 
receiving the divine light* The essential qualities for s king 


1* MS * • , pa 9a Abul fail eekes ue believe that Akbar 

hlneolf called the king * shad ay of Cod** No le repotted 
te have preneuned 1 , "ue by virtue of our being the 
O h odo u of coda receive little end give eueh*" v&ldUHL 

Wane. Ill, pp* *T, NMO)i 
9* A ilia 1, P* 3* 

3* Ain , i P* 1i7* 

4a J&AAv !• PP* 1*i 103, 137* 

S. tit, 1. 0. 3. Akb»» *«— . II, IN. 
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w«r« at encompassing as tha office of king was higher in 
dignity* These qualities according to Abul Fail are aubliaa 
intelligence* groat affaetlon for tho people* generosity* 
liberality* impartial Justice* toleration* devotion to and 
an ever inoreaoing trust in God*^ A. person » though adorned 
uith the above qualities* in Abul Fazi's opinion, could not 
be worthy of the exalted office if he did not uphold the 
principle of sulh*l kul» * The tern Sulh-1 kul eignifled that 
the king should equally treat the entire humanity without any 

consideration of religion or sect* This aspect of the theory 

it 

makes it revolutionary in oharaeter ae/gives nett orientation to 
the political outlook, for it leys great emphasis on impartial 
treatment, freedom of worship and equal favour to all claeeee 
of man end follower! of ell religione* Xn his vieu an Ideal 
king should be above religious differenoee, catholic and 
tolerant* Hie outlook ahould not bo peroohlal and narrow* 

oi> 

Cano toiling Akber hie ideal king ho quotes hla letter written to 
Shah Abbas of Pevela whieh expressed hie firm belief in thet 
principle* The litter reeds *the eeetlane of mankind, who ore 
o divine deposit and tree aura must be regarded with the glenee 
of offset ion end effort must be mods to conciliate their heart* 
It must be considered that the Divine merey attaches itself to 


1* £JL(tt X* p* 3| ftkbar Nam e* II* p* 2851 XXX* pt* X* 
pp* 452*63, pt. 2™ P* »• 

hkber heme* XX, p* 2951 III* pt* 2* p* 657* 
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•very fors of orsed and mpvmni ixniionc oust be made to 
brine oneself into the ever vernal flower gordsna of pease 
with all*“* 

Season t has been suggested by Abul fail as the 
moat suitable guide for a king in dealing with the state 
affairs* He was required to adopt the rcti xiol attitude and 
to avoid taolid * This eoee not mean to signify that Abul 
Fail thought the king was above the religious lay or he 
advised his to ignore religion* Adherence to reason or 
persuanoe of enquiry does not aeon disbelief in the supifssoy 
of the religious law* The flahror of IST^ issued at the instance 
of Akba^did not place his above the aherlat law* It only 
esphaslsed the right of the ruler to ohoose any one from 
osonget the divergent op ini one of the Jurist a on 0 controversial 
natter and authorised his to lsaua ordinance a for the well being 
of the oubjsote which wore not in oontrsvsntion to the explicit 
test or tho JUma or Hadis * 3 

It to apparent froa the above diseussion that Abul 
Fail* a theory of kingship was s synthesis of throe etreane of 
th ought '»Twrke*#t angel » nuslis end Indian* It was note brood* 
based and of universal sharastsr than the theory propounded in 


1* ftkbgr Hang- HI# Pt* 2* pp* SSMOi 7W*?* In Abul 
fail's opinion a kb at was adorned with all tho requisite 
qualities of an ideal king* In tho sans contest one nay 
ess Abul f all's glorification of ^kbar with the title 
ef * Inaan<»— laail* (The perfect sen ). Abbas Mans* X 9 p*11S 

2* Ain* t 9 pp* |9fr»9f| ftftjfrff ffffflj- HI# pt* I 9 pp*4i2*93* 

3* Hl isnwdd ln Ahead §akhshi 9 T abac : t »l**t kbar i * c a lautt a * 
fflaif ii* pp* mmii ciajgfBEBujSSZyn* ft# 

pp* IfW2* 
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the pre-flughel period* free fro* any limitation of reeiei 
euperiarity or eonelderatian for noble lineage* the state 1 n 
Abul ra«i 9 a view waa to be founded on the principle of equality 
and toleration foe all faiths*^ 

It may be concluded on the basis of above study of 
the theory of state as evolved by huslim thinkers* Jurists and 
historians that their ideas Mrs mostly the result of the 
conditions and situations in which they lived rnd were soeetiees 
based on the policies and practices of their contemporary rulers* 
Historical necessity and political expediency served for thee as 
governing consider at ions* Sines early political thinkers had 
formulated their theories after the vlrturl tranof creation of 
caliphate into monarchy* so it was quite n turol for thorn to 
Justiry the Institution of monarchy and to harmonies it with the 
system of governs* nt based on the principles leid down by the 
Curen and Hcdle and the praetleee of the pious caliphs* After* 
wards* it became s fashion for the Muslim writers on poiitlosl 
institutions end administration t o put forward the same 
Justification fee kingship and to adjust their Ideas to (tie 
political realities* An analysis of their ideas in the light ef 
the existing political environment around them would determine 
the extent of infl u en ce ef the contemporary polities on tholr 


1 * uhen Abul fail wrote hie works more then four 
hundred years had passed te ftuelln rule in Indie 
and he a auld very mil afford to present e theory 
based an universal toleration* ftkber had the 
experiments made by hie predecessors to guide him* 
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thinking* ft modern writer is true in Hie observation# 
“what fautual history imposed upon nuaum syeteo# polities! 
theory endorsed it by expounding the eonpronise f omuls** 


1* Introduction to fstsye*A«3sfreimogl (od. by 
Dr ft* Selio Khan) p* 49* 
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Chapter XI 

1ML flBIH 


The 2,1 «»io Penal Ian claasiflaa offences under two 
broad eategorles • those which see against Cod or public 
rights and those which violate private rights* 1 The violation 
of public or private rights is punishable in three ways* vis* 
hadtl. glass and ) £2Ju&£* 

Harid (plural t hudud ) literally moons boundary, Unit 
or barrier* In legal ~tevn jsnolegy it signifies the Unit (ef 
law) laid down by God, and so in reference to penal law it 
came to be known ae the punishment the exact Unit of which 
has been fixed by the Quran or hedla * The hadd is considered 
a right or olein of cod Chsqc<*ulish ) and It can neither be 

% 

changed nor remitted by the ruler or any Judicial authority* 

It le applicable in the following offences concerning the 
public rights* 

(1) Adultery (line ) 

(f) The feiee aeevecMsn of adultery too it ) 

(S) Drinking nine to hurb « n l Khansr ) 

(4) Theft to or os ) 

(4) Highway robbery (Batumi torio) 


l Platbs»i Yusuf if 
• Cairo, 


asat-uah* 
inoe in 


1* turhanuddin al-flerghlnani 
tnekn sw, 13XfM f XI* p« 
lllfti A*H* XV • p* 1121 I bn TsTniye 
lhsriveh *cslf 0 * 1222 AH, pp*2M9 t H*»* S 
Islam the State belongs to 6«d, the violation of 
pwblls rights le t rested as an offense against God 
end the infringement ef private rights ee an offense 
mainly against the individual eoneemed* 

2* Hidsva* XX, pp* dNktft ft award l » pp* 114*91* 
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(•) Apostasy (Irtidad ) 


aim (retaliation) - It la of two kinds I Qisae fi*n-nafa 
(biood-rct; lint Ion) which is applied in eases of killing* The 
other is known as Clsss fi—a dun maBall to essss 

of wounding which do not prows to be fatal* * In ease the next 
of kin tuali-ud daw ) agreed to aeceot blood -money (dlrst ) or 
pardonnsd hi» unconditionally* the offence coaid be eanpoundsd 
and no further cognizance of it could be token by anyone* Here 
it differs fra* the hadd punishment which cnnot be changed or 
oonpounded once it b*c««e applicable to my one* 

Tarir • It literally means He censure* or repel *• This is 
& kind of rsfornative punishment and is applied to those crises 
for which no fixed puniahsent has been laid down in the cur an * 

Now we will disease the various offences and the 
punishment a prescribed for them by the shariat and the oonditisns 
in whieh they were applicable* Then we will see how fer in the 
available eases* the hughale followed the Shariat law and tosh 
sere of the conditions laid down for its application* 



2* Wider a * IV* pp* 344-48* 
3* hawardi* p* 208* 
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(1) Adultary (Una )* According to the Islamic 
law the liability to the nuniihNtik for thie o>i«i is established 
either by confession of the offender or by yitni«« of four 
roliablo para on »• The punishment will ba inflicted only if tfia 
confession uaa repeated four tieaa in four separate meetings* 

It may lepaa If a man ratraetad hie own confession before the 
punishment ia given* In oaaa of establishing the crime by 
witness, @t laeat four reliable and competent ultnaeaaa are 
required to declare In clear tarma that they wltneaeed the 
parties concerned in the very act of committing adultery* 1 

An adulterer is to ba atoned to death if he la a 

9 3 

fruheln : otherwise he is to be flogged with a hundred lashes* 

The royal order e and imperial edicts of the early 
Hughal period are silent about the punishment for those who warm 


1* Mldara* II* pp* 4*W?» 

t* The word fuhaln is generally explained as a married 
person which la misleading* The tsuh al n as a 
technical term ie defined in the Xslamle lay as a 
person who ie frea 9 sene* major* lawfully married 
afid who fiae kept marital relation with his wife in 
a lapel way II» p* 4t0)* 

3* Hides a * Xl 9 p* Mi* If the offence la cceeltted 
by a slave the penalty ia radwead to half* 


#••44 



( 44 ) 


charged with the adultery* Probably ae the sharia^ law 
wee being followed in thie connection* end eari wee ede In later* 
ing It* eo no need wee felt to eophaelse the fact* The 28th 
olauee of &urang«eb*s penal code stataa the t the eaeee of 
adultery should be decided by the oaii in accordance with the 
>bharl > at* ^ Ae regarde the actual eaeee of adultery brought 
to the notioe of authoritiee only feu references ere 
available in the cantsaporery sources* They* however* help 
us to have on idea about the nature of punishment given to the 
adulterer in the Mughal Indie* 

Only three eeeee of thie kind are reported fron 
kbar*s reign. In two eaeee the culprits were punished with 
death sentence* In one case* the offender u«s subjected to 
castration* In 1589 while ^kber u«>s in Kabul encamping at 
Sefed Song in the vicinity of the city it woe reported to hlb 
that a bees fellow hed dishonoured a peasant's daughter* The 


1* All nuhaamed Khan* flirstgl Aheadl* Caieutte* 
1928* I* pa 28S* neniertei e inforbe ue ebewt 
the reign ef Abbot that these who vers guilty 
ef eueh unnatural erieee were punished fey eevege 
ee surging end leather thonge (Ken set fete* 

Antony* Cabwntarv* (fno* tv* 3*9* Hoyland end 
9*8* ianerjeej London* iftt* pp* 239*10* 


2* The oonduet of euoh oases was the reepaneibility 
ef the Qsel * If the oaurt proceedings of the 
period were available we would have been eere in 
e position to know about the batter* Then* 
eonditiaeo Ibid down for establishing thie offanee 
note et herd that it uould hove been difficult te 
find sufficient uitneeeee* 
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Cmperor awarded capital punishment to the culprit* 1 In 1832 

Jalal yap accused of adultery* n enquiry yap undertaken at 

the Imperial order* The offenoe yap proved and he yap 
* 

strangulated* In 42nd year of . rt .kber*s reign w«fi* Qaeln wap 
eo at rated by the ieparial order for violating the ehaetity of 
a women** 

Sir Thomas Roe record a that in the reign of 
Jahangir a woman and an eunuoh yore found guilty of commltt* 
ing adultery in the royal palace* a perron uho loved that 
woman killed the eunuch* The murderer wee condemned to be 
tr&mpled under the feet of an elephant* The woman wee 
buried up to the armpit in earthy her fret tied to , s stake* 

She woe kept in the same condition for throe d«yc and two 
nighte* Her bare heed end arms were completely exposed to the 
min* It was decided that ehe» if eurvlvedf wee to be 


L Akbar Nama , 
L Akbar Nama , 


1* ft kiiar Heme* Illy p* St 9* it la n at cl pot in what 
way ne yap puniahad* an Interesting octa ip 
rpserded about thp rplgn of tfehaud^ Shah Sahmani 
1 (l37t»lS97)* k woman convicted of adultery wee 
br ought to the eourt of the ooxl for trial* He 
asked her hoy the earns to be guilty of so heinous c. 
erime* she replied that the wee unaware of ite 
illegality end thought that ee one eon may have 
Four ylvppy the woman yap pipe allowed to have four 
h weba n d a* She further told that ohe rap an tad and 
will not repeat the erime* The MMk exempted her 
from punishment end set her free* huhammad Qaeie 
Hindu Shah fariehtay IflitttH rftfflstlfchr ^lahoroy 

Lueknoyy 1t§4y ly p* 303* 

2* fhidv»ZllIy pp* 3W»Sf| Roneerrotey p* 210* 

3* IMtfryZlIIy p* S73* 
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pardoned* 1 Is rat K hen* governor of Sindh uai punish ad 
during tho reign of Aurangseb f orisons or in# with dismissal 
fvcm hit off loo ®nd resumption of oil ranks* 2 Nans of th« 
abotro punishments awarded to tho adulterers wore in 
accordance with tho 

Besides* there are a one other cases in uhloh the 
adulter era wore unofficially punished in one way or other* 
but no reootion of tho state is recorded upon those punish* 
ncnts* It is related about the reign of ''hah 3 ah on that s 
ocriviner found his sister and Dider Khan (one of the 
principal eunuchs of shah 3ahan) closeted together* He 
stabbed Older Khan <nd put hie sister to do th* Another 
case of ths some period is that of a rich duelim merchant 
who found his wife in bad with another person* He killed 
her along with s child of three* The lever probably had 
made good hie eteape** 



i t PP* fSMf* NS 
in the Persies 
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(2) fall* accusation of adultery faiif ) t If any parson 

exp Hold? accused * nuheln (whether e*n nr ycmmn) of 

adult sry and f at lad to present four rsliebla ultnoossa ha 

Is liable to be punished with eighty lashes* 2 

As regards the application of this lay during 
the Pughs 1 period it is difficult to arrive at any conclusion* 
because us could get only one case from the oontssporary 
sources which Mentions the punichnsnt under this offence* We 
are inf ore ed by ttanueei that in the reign of Aurangxeb s 
wenen* who had falsely accused a Rajput* was severely punished** 
It Is not clear what kind of punlehecnt aha wee subjected to* 
However* the won an In the abovr case wee not liable to harid 
p uni she ant so one of the condltienc for the application of the 
p uni the ant is that the eseueed should be a Pus lie* 

(3) Drinking wine tshurb-ul Khae»r )f This ia also a 

or ie« for which punieheent has bean fixed by the shariat * In cm * 
e hue lie takes llgusr and is saught while his brssth yet 

swells of wins* or is brought before the hj|> in the state cf 


la In ease of a yawen* i w p u g n lng the legitimacy of 
her ohi Id else ee aunts to explicit accusation* 


2* Qur , an » XV 24| Hldsva* SI* pp* SOM* The hadd 
punlchnant underthie effonss would bescee on* 
forcible after the es eu eed has dee ended it ee it 
Involves his individual right* 


3* «• ttanusel* St or la do React* Calcutta* IMS* t* 
p« ITS* 
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intoeieetion* end two witnesses testify to his Having taken 
wl ne# he ia to be punished with eighty lashes in ease Ha ia a 
free manf tHa punishment will Ha reduced to forty laaHaa if 
tHa accused happen* to ba a slave* THa offenoe ia also 
established if tha offender himself oonfeeeea Hie guilt* * 

In Mughal India a number of toy el ordinances were 
issued proclaiming official prohibition of drinking * but they 
did not preaoribe any particular punishment for thee who 
violated tha prohibition* An ordinance issued by akbar In 
1533 exempted from punishment those persona who took wine on 
mediae! advice* Out it use laid down that severe punieHment 
would be given to thoee who indulged in exeeoalue drinking* 2 
The duties of the Xotwol se stated by the In included to 
prevent people from making * selling and purchasing wine* but 


1* Mitfim* H» pp* 535*0* a man la not to He punished 
if He smelled of wine &nd did not confess Hie gwilt 
or two witnesses did not give evidence* If a man 
confesses Hie gwilt or two witnesses give the evidemaa 
after the smell of wine ia ext inct from Hie mouth* Ha 
la net liable to hadd according to Abu Hanlfa end Abu 
Ywouf* Imam Hu H a mm ed thinks that He is still liable 
to the prescribed punishment* 

2* Badawni* XI* pp* 301*2* In order to prevent from 
taking advantage of this exemption* Akbar Had ordered 
e wine shop to ba opened near the peleee to etipply 
wine at preset iked rets for those who needed it ee the 
r eme dy for some illness* The needy were required to 
put tha names of tbeir father and grend*father in the 
register of the mwehrlf (heed-clerk of revenue 
department )• 

3* • Ain * X* p* 190* referring to the reign of Akbar* 
hirst (I* p* fit) states that the governors were 
armed to give exemplary punishment to distiller* 
eeller end drinker of wine* 


• ••it 



< 4 ») 


thttf !• no mention of what atapa ha wao required to tako 
against ito users* Admitting hi a own indulgence in drinking* 
Jahangir in tho vary firot year of hit raign issued ordinanea 
prohibiting menuf art lira* aala Mid waa of uina and all othar 
kind of intORiiaating liquor* 1 In 1*09* Jahangir put a ban 
on tha aala of bhano and hura (which wore also lnt or looting 
items) in tho market*** 

**hahjeh»n eifto prohibited wine drinking in private 
or public* but allowed tha rhrlatiana to wnufoture wine for 
their own use* It waa in the raign of ujr ngiab that elaborate 
rulea war* 5 formulated againat the manufacture* uec end sale of 
ulna and certain administrative steps wore also token to 
strictly enforce tha prohibition* Ho not <nly prohibited tha 
uaa of ulna but also that of other lnt or leant o like bhano * 
toddy *>nd opium* 4 



^ Lahori# 11* 
pp* 6l7«*18f 


1* Tutuk . p p* 4* 9 | Birat * I* p* IBS* 


2* Tuauk * p* TS* 

3^ Benuool* 1* pp* tlt43« 

4* Bl»»at* l* pp* 249* HI* Auron grab lo reported to 
hour severely rebuked hie grand a or, 'ralmuddln 
(govern <mr of Bengal) who hod erected a sent re for 
manufacturing and selling of toddy in some part of 
the province* Tho Cop or or had told him that though 
it uaa a course of income for tha state* it uaa nt* 
in the great at interest of tho atote end tho people* 
He queotlonod tho authority of the juristic on cult 
who gave decision in favour of eel ling and drinking 

(footnote continued •••••) 
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To auk! tha prohibition effective* Aurongveb at 
first order ad the i1«mn of win* shops in general* Ha 
directed the Ketwal te make a a ear eh far wine aeilara aeong 
both the hyaline and Hindya and pun i ah thee* Besides* the 
muhtaslba (the chief can aura) with a large body of eyberdinetea 
were required to prevent the uee of wine* through imparting 
moral teach Inga and if neoessery they could also uae force! 
they were alao allowed to deetroy the pate nd pone which were 
used for beverages and liquor** The permission given to the 
Christians for menu featuring wine for their own uea yea 
retained! but they wera not allowed to do so in the vicinity of 
the city* They u ere ordered* with the exception of physicians 
and surgeons* to migrate from the imperial capital and settle 

at & distance of one league from the city* Though they were 

prevented 

allowed to prepare and drink wine* but they were^from selling 
it* Special guards ware appointed te keep a watch on the 
Christians so that they eeuld net ebuse the privileges grants# 
to them with regard te the manufacture and consumption of wines* 


Asfls Library, 
rabad, 2242), 
arch Library, 


(Previous Footnote continued) 

toddy* 'Alanclrl * Kanpur* 1924 (letter 

ho* 90) p* 24* But use er wins on medieai ground use 
permissible dinring Autang cob's reign Is evident from 
ftenuesi's deeariptian that Shah Aimm'e eons were 
habitual drunkards* Ones he (Renuecl) sent a bottle 
of wins te Suit mi Ruiawddin* 4 spy reported the whole 
off sire te fcurangxeb* The Prince eeeeped the veyel 
wrstw > on the pice that the wine uee to be given ec e 
eedielne to e tick lady (Rsnweel* U* pp* SIM9)« It 
inpliee that the drinking was permissible on medical 
ground* 

1* Khefi Khan* tl* p* •! ftlaaclr Hama* pp* 391*92 1 jjyu UCi 
Aimac*T ranter iptZ <0t4n^ler-ie» 18 7n a a e er oh Ubnif* 
hy d ei a btd» 2 24 g * ) Ubrery Ospt. of History***).* Aligarh) 
S* pa INI ftanueci* It* pp# 4*8* 

2# Renweei* II* pp* 8»4a ...*• 



<» 1 > 


UhUc providing aueh dvtailv about ruler and 
regulations forbidding tho uar of wine# tha cant rap or ary 
» auras s do not givo nuoh inf Croatian about tho punishment 
prraerlbrd for thooo who violated tho prohibition* Regarding 
tho ui«ra of wine Aurongsob 9 # penal eodo mWy atatoo that 
thalr eaooo wore to bo doeldod by tho narl ©moot ding to tho 
oharlat* * But it daalo in dotal! with tha kind of punlahnmt 
to bo given to tha nanufaoturoro and rail ore of ulna* bhano 
and burn * 2 Henuoci (who hao ouppliod a lot of information 
about uino drinking) lo aloe allant about the kind of 
punlahn&nt proooribod for drunk or do* though ha tollo uo about 
tha punishment given to tho veil are of vine auoh ao ioprieon» 
■ante# boating and lnpooltlan of fino or oevorinQ one hand 
one foot* 3 Thare ero* houovor» aooe eaooe recorded in tha 
ooureaa uhloh givo an ido« of tho aotual punishment infliotod 
on tho drunkards during tho flughol Indio* 

bin# oaooo of punlohnent for ulna drinking havo 
to our notloo from poriod uith which wo era o on corn ad* 
hoot of thooo oaooo aro rolatod to tho oteto officiate and 


1« Wlr»at* t» p* 292* 


2* Ibid*# t# p* 191* 

3* flanuool* II» PP* Me uo aro informed by 3ohn 
rryoo ({• he 244) that wlne**eilera waro 
generally punished with whipping* 


eeeSf 



<**) 


in non* at thM* gam puniohnant ua* gltgn assorting to ths 

j&aiAil* 


In tHi first ease recorded from Altbar'e reign* 

the drunkard wee sub jested to public exposure (Taahhlr ) 

and imprisonment* Loehkar Khan* wlr bakhehi * entered the 

c'Wrt in a at eta of inebne-fcy end acted Improperly* On 

being informed the emperor ordered that Ioshkar Khan be 

tied to the tail of a horse* end paraded through the 

streets* and he wee to be put in prieon afterwards^ It wee 

reported to Aurengxeb by tfukhtor Khan* the r over nor of 

Khandesh that Ziauddin and Huhomoad Hue tin h d been 

dismissed from their poets as a punishment for wine drinking* 

Ziauddin expressed repent enoe before Gael Pub named Salih* 

Jams court iere approached the emperor with hie letter of 

repentenee and requested him to pardon ziauddin and re* 

2 

instate him* But their request was not granted* In 1685 
fturangseb was Informed by newswvlter of urengabod that 
Khwaje nuhammad* darooha-1 bay ut et wee e habitual drinker 



• M4| Sheh Newer Khan 

Ceioutta* 1191, IIS* p* Hi* 
let tee eauvee* he wee releered 



M.SS 


(S3) 


and weed to indulge An improper activities. a royal ordor 
was A sowed to tho governor that either hi a rank should too 
reduo ad or ho should too diooioood and ssnt to tho eourt.^ 

In 1899 It was reported to a wrong rob ft am 
Burhenpur that Abdul Kario Khan uood to op^rtso tho pooplo 
An tho state of drunkenness. HAs rank was reduced fro* 900/ 
910 to 400/20 % * Shaikh tfur«»ul Mag, ouht alb * reported to 
the Eager or An 1?01 that he, An aooordaneo with tho royal 
order » had destroy sd tho wine ngnwfseturlng dene of * Abdul 
Khan and Haraual Khan* and that Allah Ver leg* tho nsphou of 
tho former uua restating his punitive non cures* An order was 

3 

sent for demotion in his rank* 

Aunangxeb 

nuhaooad A ran complained to Eoperor^ogainst 
tho drinking habit of Sayyed Lei who was c hereditary servant 
of tho hughals (Khanared ). Ho suggested to the fmpopr to 
resume his JsoAr so that this evil oay toe put down* Tho 
cmperoo ro Jested hie suggestion and wrote book to hiai that 
At woo tho duty of tho Mttll&fc toko action An ouoh 
offonooo* further, tho emperor dirootod tho laibdALiWiR to 
onguiro Auto tho oat tor and swto oA t s detailed report about the 


1* Solootod Documents of fturiftftioto^ BoAoti* p. 1«2. 

2. WtUtXMk*(r>*r. Ho. 289) 48rd *.T. f. 14. 

3. Ibid., 48th R.T. f. 99. 


...84 


( 84 ) 


actual aituetlon to III** 1 Aurengxeb ve» enraged to know 

that Nidayst Keah-i Punjabi* a reporter, had gone to the toab 

a 

of Shah Ceau Oaras in/drtmken at eta* Ho wee ardarad to bo 
put in ehaina and presented Oaf ora him* 2 It io not confirmed 
00 to what notion wo a taken by tha Coper or again at tha 
reporter* Nur-ul-Hsq* wuhtaaib . brought to tha notioa of tha 
Coper or thct uina drinking* gambling end other immoral 
practices were going an in the territories of Nokuji Be^gi* 
flaja Udot Singh* KhwaJ* Khen and Indar ^inqh* Tha uhtaalb 
wanted that tome action should be taken against them* They 
were simply admonished and adviced to abstain from euoh 
activities* from the letter of f uhemn* d ax am* the nous* 
writer of nujnrat* nurongxeb learnt thet r uhca»o»d Amin Khan* 
tha governor of tha province* had held court while ha was in 
a state of intoxication* Tha governor was Informed of this 
matter by hie agent* as the report was wrong tha governor 
ordered tha mouataehaa and beard of tha new*»vriter to be 
pulled out and flung into the air in the open court* The 
amp sear mama to know of this and a assented that the Khan hod 
a very vial ant temper and had <hrer stopped the Unite mf hie 
authority* because it was net up to him te punleh the na m e * 


i. asmat ta/iT-M. 

2* ffuoaat * (Letter No* 29) p* 71* 
3* Akhbarat* 44th B*T* f* 194* 
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ripottMi (kb for the punishment to the nowe*weltev and 
govrrnor, th* a* par or dismissed the for* or for supplying 
wrong information and deprived the Xattar of the robe of 
honour at tho annual festival of eoranction for misusing 
his authority* 1 

An analysis of tho ebcvo oases noises it doer 
that i (m) tho punishments awnrdrd in the above oases for 
drinking wine did not oonforo to that prescribed by tho 
fharlat * (b) There was no uniformity in the ponal moaourao 
applied in various oaooo* (e) During the tan jot part of tho 
period concerned wine end intoxicants were forbidden by royal 
odieta which wore applicable to all the subjects • Muslims and 
non -flue lima alike* Tho Christiana ware* houever* granted 
exemption «• « epeelai consideration to the** Thus we oan 
eay that the matters relating to wine drinking were governed 
by the at ate- laws* 

(4) Theft (tor go) t In the lolamio law theft end highway 
robbery (ests-ut-tarle ) ore oomoidorod two diet Inst crimes end 
therefore different pwml eh men t e eve pveeevibed for them* 

The tore utaa hoe been defined as *eeeretly taking 
away something from the lawful custody amounting et least to 


1* •Mtmaitl. Cl/73* 

*. 3.8. twmdUii ItwaAc in laUc Own. *».*•*•»}. 
Pew* U* Crooks) loneoe* 1M»i XX* pp* 24M0| Bern lev* 
pp* ttl<4St henuoei# 1* p* Wl 1I» P* 4* 

a 




<M) 


tho vsltti of t»n dlthaii (nliA ) by a per* on having no 
ownership right in that thing* 1 Tho rules a at forth in tho 
Islaale lay for establishing tho tho ft end it a puniahnent art 
so f alloys 5 

(i) Tha charge of theft ia established on tho toot loony 
of two yitneaeoa or on the cmfeor ! >n of tho thief 
himself* 

(11) If tho crime ia eomaltt ad by c major and sane 

parson* the rulae provide that hi a right hand would 

3 

bo amputated* If ha commits the crime for tha 
eoc and tine* ho hae to loan his left foot** If he 
rapeata tho crioa for a third time he would bo 
punished with perpetual imprisonment until he shows 
repentance* There is no eoputetin for stealing the 
property of one's father* mother* eon* brother* wife 
or of any other close relation of a prohibited degree 
(aahr— )• 


1* wider o* II* pp* In the definition of theft 

thest isolation of 'taking* Imp lias that tho object 
•not hero boon roaorod fro* the 
thief who io eewght within tho 
houoo) is therefore not oMbJoet 
tone jurloto tho iMi eould not bo app 
Mho hands orot tho stolen object to on aeoonpliee 
outside fron inside tho j}j££ (Ibid)* 


UiM that the oojeot 
b hje* (custody )f a 
Mfil (o*g« within tho 
t to hadd* Aooording to 
applied to o thlof 


2* Hldsro* II* pp* MM?* 

3* Quran . V t 38* 

4* alder a * II* pp« 812-1*1 f ateue-l-' a laoclrl . II* p*703* 
8* rotaua-l-'Aianftlri* II* p* 713* 
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(141) The reputation oanoot be effected on stealing things 
which are generally weed ae e cam on property eueh aa 
gr#ea » firewoods fishes* eto* at the things whieh eve 
oaoily perishable* or things of which the culprit Is 
a co-owner, including public property and the things 
which eannet bs the object of property euoh as the 
Quran* 

(iv) After the hadd puniehnent has been oxeouted, the 

thief is fret fron pecuniary liability* If the etolen 
object is still in exietenoe^lt le then obligatory on 
the thief to return it to the own r* If the thief 
rat urn e the at clan object before the application of 
puniehnent then* the hodd lop sea* 1 

Ae for the puniehnent for theft in rughal Indie* 
fturangteb'c fernian issued in 1672 end popul .-rly known ae the 
penal coda of the period* eon tain severe! rulae about then* 

Tha following ert islet of the faman related to theft are here 
noteworthy* 

(1) uhen theft was proved egeinat a nan by legal evidence 
e» hie own eonfeealon before the carl* the hadd would 
be enforced and the oulprlt be kept in prison till ho 
really showed repentenoo* 2 

i* &0SX&* n» pp* n » 

pp* 703-13. 

2* Hirst * 1* p* 279* 
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(II) A nan lOMlilid than twlee and on both occasion 

hedd wa» applied to hid* flow If ha rap oat ad tha offence 
fet the third tine* ha waa to ba chastised and kept In 
prlaon till ha rap ant ad* 1 If ha still did not a and 
hlaaalf and eaamltted tha arise* ho would ba ayatdad 
Ufa imprisonment* 2 

(III) If a nan had atolen an objaot of the value of laaa than 

nlaab (tan dirhems) or he eanmltted the offanca In eueh 
a way that waa not applicable to hint ha waa to ba 

simply choatlaedj provided It waa his flrat chance* Other* 
wlaa ha waa to ba Imprisoned and in oaae of a reputation 
he might ba punished with perpetu i imprisonment or even 
execution* 3 


(lv) 


If a person* convicted for theft* informed that hia 

H 

booty wee lodged with another nan r*d/ w^e actually die* 


covered there* It waa al«o proved thot the men waa an 
aeoenpllee of the thief* Tha accomplice* would ba only 
ohaetlaad* provided It yea hia flrat offanca* If ha umm 
proved to ba a habitual, ha ehould be lmprlaonad tilt ha 
mended hlmaalf* But if ha continued to commit theft ha 
waa to ba lmprlaonad for ilfm* 4 


U Wlrat* p* 2TB* This artiala la in aBteenent with 
lalamle Law* 

7 . fcocortlnsto th* eawnrWftifB UA <» » *«>•»•" a 
death a an tone a can ba awarded to the profaaalonal thief 

3* hirst * I* p* 278* 

4* Ibid** p* 279* 
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(v) The stolen orapirty was to be root orsd to the owner 
•fter legal proof of ownership# if he wss avsilablsi 
otherwise it was to be deposited in the &alt-ul«*msl* 
Innocent purchasers of stolon property would not be 
punished* The property would be returned to the 
original owner after ascertaining bis claim# or it 
would be kept in the bait-ul mal * 1 

(vi) person accused of ahr euti**ste. tirv, (naboaah ) would 
be detained* If charge was proved cg&inet his he was 
to be reprimanded and then released* If this did not 
reform him and he became a professional he would be 
banished at his hand cut off** 

The punishments laid down in the formsn for theft are 
mostly in agreement with those prescribed by the shaft *st * 
There are# however* seme clear differences between the two 
sots of the penal code* Recording to the Islamic law e person 
against whom the charge of theft hes been legally proved# is 
lisbls only to amputation of hand while nurongrsb’s farman 
odds that after the eppliestion of the hsdd hs should bs kept 
in prison till the time of repsntmnee* The second difference 
eppssrs to be in the case of shrou d" st ool or* In the fermsn It 
is eteted that if it wss his first offence hs was to bs set 


1* nlr»*t . I# pp* 2?0# 270. 
2* Ibid*# pp* 2TI»Tt* 



<* 0 > 

f»«« after cheat lament* But if ha nsde it & pr creation* ha 
uai to h» benlahed or hia hand out of** 4 But according to tha 
gat ana«|«» * A 1 aaoiri tha aaid offandar wet not liable to eaputatian 
in any condition* 2 

ly an analyaia of tha recorded coses of pun 1 aha ant 
for theft we nay Jude, a to uhat extant the r horiot »a rulaa war a 
followed in this sphere and how far nurong reb’a own regulation* 
were apt ad upon during hia reign* 

Out of tha fourteen oaaaa of theft which have ocaa 
to our notice fro* the Hughs! period* the culprit war subjected 
to tha punichwent of amputation only in two caaaa* (l) Turuk-i 
Johcwciri records the o^ae of a professional thief who h?d 
c anal t tad tha offence severe! tinea* Each time a one part of hie 
body waa cut off* Fir at* ha lost hie right hand; tha second tine 
the thuab of left hand! the third tins left oar* fourth tine haale 
of both feat and lastly noaa* Two thievso* who ware oeught by 


t« Ibid** p« 1TI» 

*• ratawlo^iawdirl* 11 $ P* 714* 

3* Tweak . p« 214* Only tha flret puniahaant awarded 
to tha thief in tha above eeae woe lawful and the 
rest ware unlawful* 3ahnngir ( Turuk * p* 214) la 
alto reported to have ordered that both the thunbe 
of aarvant of hugevtsb Khan* tha Governor * to bo 
out off for stealing tout ehanpn trees along tha 
rlvov aide. This war a groaa violation of the 
lei sole law whioh dots- not permit *ut illation even 
for groat orinao* 
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a gardener at i*J««r during the raign of ur<?ngxeb* vara 
brought to tha Judicial court and they conferred that they 
had eeonltted tha or ice* They ware kapt in euatody for 
twenty days* Tha oarj gave verdit for tha amputation of 
their hands and it was put into of foot by the kotual. 1 

There are five eaaaa in which tha thieves wara 
ordered to be put to deaths though the coda of tha execution 
varied from ease to ease* 

(3) In 1616 aona thiavaa plundered the royal 

treasury in tha KPtwall Chabutare* After a raw days aavan 

of thee ware apprehended along with their chief § Nawal* They 

were executed in pun i sheen t for tha ori**« Their chief hawal 

was ordered to be traepled under the feet f an elephant* He 

reeieted the bulky animal and succeeded in pushing it book* Sa 

hia Ufa was spared* After sow# tinea* he made good hie 

escape* but he wae later arrested end ordered by the enperor 
2 

to be hanged* 


1* 


IfidL 


A Jeer * I* p* 
iT 


I* p* 29* Thevenot observes with 
o the state of colkunde that when 


UlQ 

reference 

thieves were oeught there* they were punished 
with anputetion of hand whieh wee tho oueten in 
noet count riee of Indies* 


Thevenot 

ipVlfeT* 


l, £imi (•«*• 


2* Tuiuk * p* 167* In this case tho thieves were not 
liable to tho hadd at steeling free 1 he publie 
property does not eerriee liability for the 
puniehnent* 
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(4) menace 1 record* that during the reign of Shahjehan 

• person who wee guilty of eoenittlng theft in e earel we* 
executed** (8) He also inf ore* us that Juet after the 
coronation eereeony nur ngxeb ordered 5 33 thieves (probably 
convict ad already) to be beheaded* The execution* took place 
in front of the noaque called cadew-l-Raeui * 2 (8) Recollecting 
the events at Lahore* flanuoci records that during the governor** 
chip of fldai Khan fifteen thieves were caught belonging to 
the tribe of Avne and Tori * They were sentenced to death* 3 
(?) After eepturlng the fortreaa of Well Jr e In 1733* 0©ud Khan 
had thrown ©11 the thieves (caught in the orey) to the 
crocodiles in ths ditch around the fort* 4 It ia net clear 
whether theta ware eases of ordinary or professional thieve** 

According to the fatawa only thltvse of the letter os teg ary esy 

8 

be put to death sa © last alternative* 


1* Planueoi* It p* 87* 

2* Ibid*, II§ p* 2* 

3* Ibid*, lit PP* 419*91* contenting on fturangxeb'e 
way of inparting Justice, hanueol at at as* 4 to ehew 
hip egvity* power and gr*atneee 9 the king ordain* 
with arrogance and in few w*rde 9 that the thieve* 
be beh ea d ed | that the governor* end fauidsra 
eenpeneet* the plundered t rev* 11 or a* (zoic* t It# 
PP* 438*38 )• 

4* flanwool* It* P* 188| N. nemieei, 2M3UL * fiflMli 
Imfig * Lend on t 1913* P* 281* 


S* fJitewa*i*>Ala«nlrl * II* p* 713 
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u* have con® sofoii wvm eases of theft in 
which the culprit* wart merely imprisoned* They ore a* 
foil on* i ( 8 ) Sane Indian people were accused of stealing 
geode of certain Englishmen et bavseri* Go their confession 
of the theft they were put Into prison by the order of the 
gcuernor** (9) Three persons nemely Fen* Ostiu and Sahu were 
apprehended while selling osrtain stolen clothes* On invest!* 
0- tion they confessed as to having committed the crime* The 
ijotwel put all of them behind the bar*^ (10) Zt wee reported 
from Ajmer that a thief who had token &w« y ten cows# wee 

caught and brought before the &S&M&JL* The? cows were returned 

3 4 (it) 

to their owner* and the thief was put into prison* /«■ thief 

was apprehended while he use driving ou«*y two cornel* belonging 
to the state* He wee ordered to be imprisoned* 5 (12) A non* 
Fuelim, called Obama, was accused of having stolen some goods 
and three books of © state official* He confessed that he had 




las * (ed* u* roster) oxford* 1907* 


• m 'M sr 8 0 ' 


* (ed* Yueuf Husain Khan) Hyderabad* 


3* This was in accordance with the prescribed rule* 
*• Macs 1*1 *a J est* I * P* 99, 

5* Ibid** I* p* 182* 
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aaemltt cd the erite in league with four other persons and 

that the goods were kept with one 3odh Singh* Ho was taken 

Into custody* In the moanuhlie he accepted Islam* /vs the 

eonvorsion could not relieve hie of the punishment after he 

hod voluntarily confessed the crime* the carl refused to 

pardon him* The thief got an opportunity to explain his ease 

before the governor (Bukn«wa-S a it an at ) * Kh n-i-CJehan Bahadur 

2 afar If ng Kok« Itaah* who was passing by the kotwail* Ths 

* 

latter prevailed upon the kotwal and secured his rsisass* 

(13) a person called H**ri (who use accompanying Ullavar then) 

wos caught while he wae escaping with a Horse belonging to 

some one fro® amongst the soldiers of Be jo f*©i Mnph • He was 

presented before Dilauar Khan who offered him the alternative 

of accepting Islam as against the execution* He chose to 

accept Islam* Coneeoumntly he was pardoned and relieved of 

9 

the prescribed punishment* 

It may be meld that imprisonment of thieves in the 
above oases was not the actual punishment but a temporary 
arrangement pending investigation of the cose or awaiting 


1* Ibid*, I * pp* 202*3* 

2* Ibid*, U| p« 447* It was against the shurAfit 
so the conversion to Islam had no offset on the 
•a s out Ian of punishment for a person against whom 
the crime had been legally proved* (fa taws «►!«» 
ftlamolrl * III* p* 264)* 
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further order from the higher authorities* Out in those 
easee in which the theft was proved either by eonfeeaion or 
by the testimony of the witnesses# there can be no doubt that 
the thievee were ieprieoned in actual punishment* 

There are# however # seme unique forme of punishment 
given to the thieves as recorded by certain foreign travellers* 
Sir Thoeee Roe records that during the reign of Jahangir boys 
who wars accused of theft were deported out of the country to 
be sold In slavery*^ hanuccl states about the reign of Shah 
Jahan that sometimes those criminals whose crimes did not merit 
death penalty wore deported beyond the Indus end sold there as 
slaves by the Emperor’s order * 2 The Persian sources do not 
substantiate such types of punishment for theft* 

way 

(») Hlaytobbery « 

Highway robbers art defined in the Islamic taw sc 
persons uho 9 being too powerful fear travellers to be resisted* 
fell upon them with some weapons and robbed them at s diet snot 
from s city * 3 Punishment prescribed in the Ielemic lew for the 
highway robbery varies according to the olroumetanoee and 
nature of committing the erime* 


t* Ifti Jfrfrfttflr. °f »Ai. ShmsM JL°jt pp* 2M-47. 

2* flanucoit It P* 1*i* 

3* Mld|||. II, pp* S3 3*34 1 »» 


(*•) 

(I) Thee m who are salted after having committed eleple 

robbery ere to be punsihed with salutation of their 
right hand and left foot* If they ore arreeted before 
the eoMieeion of the offence they would be leprieoned 
till they repent#* 

(ii) Those robbers who ere seised after having e omitted 
murder without robbery are subject to executive with 
sword * 2 

(ill) If they had indulged both in plunder nd murder • they 
are to be executed by crucifixion* 

Civ) If the highway robbers ore more th n one# the puniahaient 
would be awarded to all ncoowpliceG Irrespective of 
their Individual acta* If one of them it except ed froe 
hedd on any ground (e*g* he is & minor )# the hadd would 

A 

lapse with regard to ail* 

(v) The charge of highway robbery it established by 

3 

eonfeeelon or teetieony of two witnesses* 


1* Hldave * II # p* 933 J Fetews*!** n ionoltl * II# P* 7t6* 

243* Hldaya. II# op* 534*35} UfeMzltXlM tlgflllAf **# 
p* 729* Quran * V * 33# 34# 

*• iUi feXft* n » pp* 535*36* Repentance froe highway* 
robbery before arreat eeueee the ftadfl to iepee* 

*• **# p* 729* 
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<8T) 

fturangs*b*e penal ood« has ths following punlsheent s 
for highway robbery t 

(I) If ths ehargs of highway robbsry has boon lag a I ly 
established against a parson, ho should bs subjected 
to hadd In ths presence of ths earl * 1 

(II) If a person accused of highway robbery is arrested 

and ths governor and officers of the court are 

convinced of thsr his guilt, he would be isprlsaned 

til l he repents* This c tr> be done, without a trial* 

Out If someone specifier*!!/ charges his with ths 

2 

offence he suet be tried before o ciozl* 

(lii) H'bitufcl deceits who cause lor? tc the Ilfs and 

3 

property of ths people ere to be executed* 

These rules have no contradiction with those 
quoted above free legal oospendiuee* Since the Aurongreb's 
penal code le not very eleur about the punlsheent actually 
prescribed for the highway robberies* a study of the speeifie 
oases of rabbefiss Bey help us to undertime ths nstitre of tho 
sstusl punlsheent that yes awarded to the robbers during ths 
flwghei rule in Indie* 


1* ftil * st . I* PP* 278-79* 
7* QlXlai* U bP* 278-79* 
3* Ibid* 
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<«•) 


The eouroet have recorded the detcile of twelve 
eeeee of robbery* Out of these* the culprits were swapped 
death pun i sheen t in ten eeeee* But the made °f execution wee 
not uni fore in all the eases* n detailed study of the various 
eases is as follows! 

fl) <v person nrraed leeeluddltr bed rr-sortpri to robbery 
rnd taken refugs ♦ t Patna with hio uncles ^eyyiri Paste* At 
the inatc noe of the Emperor s*koc?r Wuni® ^n >n,Khan*i*Khanon > 
captured ond sent hie to Uahoro where he ues hanged on in the 
royal m rket and was shot at with arrows* 1 

(? ) In the reign of 3ahanr ir e bend of criminals living 
s»t the bank of Yataunu were constantly enforced in theft and 
highway robbery* They had chosen forests oe their refugee* 
Khan*i»3shan Lodi was ordered to capture osfi kill them with 
the help of a group of state officials* 

(3) writing about hit 3uel& (sheh 3ahon*o reign)* Tavernier 
states that ones a highway robber was brought before hie* he 
ordered hie stoeaeh to be opened and he was to be thrown in e 
drain* 3 


1* dadaunl* 12* p* 345* 

2* Tua.uk , pp. 375-76. 

3* Tavernier* I* pp* 292*93* 
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(4) It sppesre frae the news letters of Ajeer that during 
the reign of ft ur engirt two Highway robber# were apprehended 
and brought before the governor* They were put to death by 
hie order* 1 

(5) It ie reported that two servants of A*ii Oeg* 

der ooha-l-t oohhona * had gone out with two creel# to bring 
grass* Two person attempted to take awry their o«eels* One 
of the robber# was killed by then on the spot* the other wee 
arrested end brought before the governor* uho put hie in 
prieon* 2 

(6) It we# reported to Aurongsrt frees ha bn. gar that 

□ atiun not* a Police Officer of Ch&nder* tv i. killed eoee high- 
way robber# and recovered one thoue nd euhr nd five hundred 
rupee* fro© then* Aurangxrt apparently approved of the action 

3 

a# he did not ahoy any adverse reaction* 

(?) ftuhaanad Ibrahie* an lepsriai official* complained 
to fturangieb that while he was in the leper is 1 retinue he wee 
waylaid by eoe« eieoreante* the looted property included eoee 
goods end eeven thousand rupees* The E«pcrw deputed sever si 
off leers to different direst lone to sake as or oh for the robbers 
and kill thee wherever they were found* 4 


1* Mansi* -1 Ajn*r, II* p* 601* 

2* MfiflfiHsi Mttl> »» P» 

3* ftkhbarst *( W*f * H o* 259> 43rd *l*Y* t f* 123* 
4* Ibid**(n*f • ho* 259) 45th R*Y*» ff* 134-36* 



( 70 ) 


(9) fryer inf ore* us that a geng of professional highway 
robbers was arrested* They weed to plunder travel lore end 
sae at lees put the* to death* They uere condemned to be hanged 
on the order of Auvangseb* 1 

(9) fidat Khan (who yea governor of Punjab in the reign of 

Aurangreb) is reported to have ordered execution of Tariko 

rain* a nofco rlaua robber* 2 

capital 

Apart from the {puniehcsent » it i® ©Iso apparent from 
the? recorded o^aee that ecwefcimos robbers uere puniehed with 
imprisonment* 

(1-1) It ie related about Jahangir th< t while he wae encamping 
»t the village Anrahi (in Punjab), he came to know about the 
activities of acme people belonging to the crates of Khetur 
and Dolrak who were well-known for oppressing people and high- 
way robbery* The Doper or ordered their capture and ieprieoneent 
3 

at Lahore* 

(11) The newe writer of Ssnbher (in >‘J«tr ) reported to the 
court that a band of highway robbers had murdered nine 
travellers and threw them into a well* Seven of thee were 
apprehended along with twelve bulls* loaded with geode* They 
were ordered to be put in prison* till further notion* 4 


This waa done in accordance with 


1* Fryer* t, p* 244* 
the Ielaaie Lew* 

2* Menueci* 11* p* 136* This ease appears to be against 
the established rule of hughe l India that award of 
eepital punishment wae exclusively undot the Jurisdic- 
tion of the Caper or (ftKfrffl im» *{!»*•* tehori. T, 
p. 139f 4ik«ttlg*J5l«gg> '* 79 * Wlrotil, p* 3W*> 

3* Turuk. p* 49* 

*• KJft.’SVW iS&UT&Sf 

without robbery* 
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(tl) 


(12) It was reported to Aurangseb by Sayyitf Hamid Khan 
(who uao looMflg of tor hie e*mp~follewers) that two persona* 
t&o had murdejred Bahram* • eemel*driver» and forcibly took 
•way 111* oam«/la» ned own arrested* The t»pe»®r ordered than 
to bo a ant a$ prisoners to Renthembora** In the above three 

oaaoo It la not clear whether the imprisonment of tha robbara 

/ 

woo for trial purpose or it wao tho actual punishment* Moat 

probably they were waiting trial* 

' 

Qiaos (ret&UU.tian) and Pivot (blood-money )i 

, I 

I 

, Qlaaa ia another fore of punishment prescribed 
by the Islamic low in eases of killing < nu wounding uni oh 

i 

do not prove fatal* The rules laid down in the shariat in 
connection with the glass err as foil oust 

t 

' The Islamic lay places the act of homicide in five 

r 

categories according to the nature of the crime! 

(a) deliberate intent ( f asd) (b) qua ei*ds liberate 
intent (ahibh«ul *!>** ) (o) by mistake (Mist a ) (d) eaeoe 

assimilated to mistake (oelmuoam-1 khata ) (a) indirect 

homicide (fiSlLAftJtt&ife)* 2 


U Wtoi BaiiCWafa boa 2S7)> 28th *.Y. f. 262* 

2* aittm* w* *• 
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<W) 


(a) PaUtt««t. Int.ntl- If • PM.oo iwUM 
wilful Rurtfar by using a deadly weapon hs Is liable to ro* 
t allot ion* In esse, the noiit of tho kin of the olaln port on 
(well ltd daw ) denanded tho retaliation* it hot to bo awarded 

4 

by tho Judge* Tho kin has aloo the right to walvo It away 
either gratuitously or by o settlement with the culprit In 
return for bl ood-n aney (dlvct 


(b) nuoei— deliberate Intent • This implies an 
Intentional killing cut without using e deadly implement* Thle 
entails perf ormancs of kaffara 3 by the culprit and tha payment 
of 'heavier* blood*«aney* by the ode members of his tribe or 

tht* ndarsot related tribe or his confederate# C eclla )* 8 

/ 

f 


1* According to Abu Hanifs* tho person liable to 
retaliation would bo beheaded with a guard or a 
similar weapon* loan Shofii and hallk ara in favour 
of killing tha murderer In the manner in which ha 
had klllad hla v let la fHldeva* IV* p« 147)* 

2* Quran * XI I 173*74* Hldava* XV* pp* 343*44* In eaaa 
there ara more than one cJUiaanta for tho blood of 
the culprit* all muot bo unonlacuo in their demand* 


3. ("Portion) .ignlf l.. th. «om»U.t » of . 

Muslim slave and in ease of Inability to do eo* 
footing for two consecutive • on the ( Hldsya * IX* p*390)« 

4* Tho dlrst lo of two klndoi (•) mu ehallaao ('heavier 9 
biood*money ) which eaounta to 133 camels of o high 
quality | (b) mfiuasat {'normal' blood-money) uhioh 
eonaioto of iWleeevalueble o cool a or 1*090 dinars 
or 10* 000 jtjU&fiBl* 


Hldava* XV»pp* 344*48* Ournlng to death io *jM* 
flogging to death io Hcnieide by 

drowning and strangling are oontrewaraial* Awarding 
to Abu Hanlfo* retaliation occure In both tho oaooo* 
while hie two dice ip lee (Huhamsmd 4 Abu Vuouf) do not 
agroo with hln fHldava* XV* pp* 880*344* 380)* 
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(«) Howl old* by nietake • Thi nietake eay be of two 
kinds i in the purpose (fllcead )■ e*g* t if ao»#ane shoots at a 
»©n taking bin for on on Inal and this causes his death) or in 
the sot (fiUttU ). if t oceans shoots at a gams and 

accidentally hits a can* Xn bath the situations the prescribed 
punisheent is perf orcance of kaffaro end payment of the noreel 
blood-* artsy# 1 

(d) Aeaieilsted to honicide by Diet eke • for 

worn ilpf a person rolls on another parson in sleep and esueee 
hie death* This entails the ease punishment as under category 
to). 2 

(e ) Indirect honloidai- ft can digs a well ©nd another 

falls in it end loses his life* the eon (uho has dug the well) 

is liable to the noreal blood-eoney only, if he did so on seats 

privets or public property without the peraieeion of the owner 

3 

or the ruler respectively* 


u Siam* iv * ttfatoflu iv# p* »**• 

2* Hidsvs. iv , p* 841* Cates (s) to (d) have the 

inert her legal affect that they exclude the sulprlt 
free inheritance froe the deceased (Ibid*, pp* 144* 
48 )* 

3* rtldavi * IV, pp* 845-44* 

There are s fav eases ef intentional hocioide te 
which the retaliation (piece) do not apply but the 
culprit will bees to pey the bloodananey* The 
situations in which retaliation is net onforeibit 
ere ee fellowsi 


(feet note continued) 



ft§ regard tha rules laid down for the oi»a end 
lie application during the hughe 1 rule* we have evidence that 
the enp store took greet care in inveetigctlng such cooes end 

ascertaining the truth* Again end again they emphasised that 

the 

capital punishment should he awarded only on Z grantee sanctioned 

by the shariat* * It was an established rule in thus© days that 

the oases involving capital punishment were finally decided by 

the emperor himself* The governor's right of awarding this 

punishment was taken away by nkbar* His successors els© made 

it obligatory for provincial and judicial officers to seek their 

3 

oppress! and confirmation for the execut i an of death sentence* 


(Previous footnots continued) 

(a) If an ascendant (e«g* father) kills his own 
dsscsndant (e*g* son)* there will be no retaliation* 

(b) Xf thsrs are several culprits and one of them is 
oxomptod from retaliation for any reason* the 
others will be smsmpted too* 

(e) There is no liability (to retaliation) for murdering 
e person whose blood it alloyed to be shed with 

Upuwlty (aHn»1Hl f-V> tlfftl - “P'MOj b*- 

longing to on enemy territory which is in a state of 
yet with tho loltfsie state (Hldara. IV* pp* 54i4Tf 
IM)» 


1 # 


2 * 

3* 



pp* 4-5* 390*91; Badeuni* XI* p* 14f f 
t 9* STf TuxiA. pp* 239*43; Lehori* I# 

— Qbfctai.THBmJleM.lMn.orlo* *»» 

tots Library* hsapur) no* is (hooper oh Library* oopt* 
liotery* AhU*» Aligarh) IX* pp* 243* 359-59 1 
ex* pp* 1 3TT-79 ) atliyi|r.4r:.i^fl^» p* * ZQi 
'• *•*» Ahkam-l-AjanoUA* p* 43 i Kudos*. P* 

>kbsr hams* 1X1* p* 39| honsorrats* p* 239. 

fe Lest* p* 931 Lehori* I* p* 139; Alsnolr N.ema* IX* 

». 10T9| hirst* X. p. 3331 uacal-Wimal oprU. 1i-1*l 
isnuoei* T?* p. 394* 
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i van after the death leftlmec had bwn peesed against » 
person, the ftughel uptrori did not favour Meats in its 
•x caution* Akbar is rap art ad to Mass ordainad that the 
condemned parson should not ba saaoutad until ha gave ardor 
for tha third tlms*^ Jahangir had laid down ths rule that 
Parson against whan daath santsnes hod boon passed, would 
not bs executed till soncst, es hs sight r aviso the judgement 
on a nor of appeal from tha convict ed person os his relations* 
tf no fresh order rescinding the punishment was passed till 
suneet, he was to be executed** Shah Jehtan also followed ths 
or* ctlos established by hie predeceesore* 

urngaeb pan. 1 cods laid down th- 1 the p ere one 
lc g lly convicted of murder should bs detained and a report 
thereof be cent to the royal court* 4 Hs repeatedly issued 
orders emphasising the rule that the people were executed only 
for offences in which capital punishment was prescribed by ths 
■harlot end that he never liked human blood to be shed merely t# 

a 

atiefy one's whim and eaprloe* 


1* Pioneer rate, p* 299* 

2* Tu«uk. pp* 239-43* 

3. Quulnl. tip PP. 3SS-37I BMa San, HfflftHj-Hit 111 !;* 11 * 
Rotogrsph Mo* 43 (wsi B* hussu • 0r« 23) ff# from** 

4* hirst* I* p* 282* 

5* ftlsfelr Hams* lit PP* 1077*78) hs'sslr*!* lcm&lrJU 

p* 128 * 
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(H) 


How fat these ruiee and principles unto practically 
fallowed »ey bo Judged by an analysis of tho too or dad oaoao of 
nurder and punlehnent* a large nuabor of ouch eeeee at# aval la* 
bio in tho eontenp ovary sources* But tho look of dot olio about 
tho naturo of tho offonoo end circus stances In which It woo 
oonalttod cakes dlffloult their anelyeetion and piecing than 
under a operate categories for applying the respective puniehcent 
proscribed for each* 

ye hove analysed hero forty thres eases of aurder 
end the punishments awarded to tho euiprlta* 1 2 Xn ceeeo (hoe* 
1*17) thr- our dor ore wore awarded doeth oontenoo after their 
crime hi d boon legally established* Xn »1 k (4# 12# 14# IS# IS# 

17) out of n event sen cases# the culprit o were executed in to* 

2 

t llatian on deccnd frow the heirs of the deceased* The 
remaining el oven eeeee wore brought to the not lee of the 
cop or or who decreed that the surd ever wee to be executed* Xn 
moot of theee eeeee vietics were govern* ent offleiaie* Xn three 
o. see (13# 1ft# 17) the eulprlte were non-hue line end the v let tec 
uere also nan-hue line in two eases (IS S 17)* Xt le int erecting 
to note that in the eaee (17) the court wee inollned to fbrego 

1. The table of the cases is given in Appendix A. 

2. In two (it# 18)? of theoo oeooo# the heirs of tho 
docoaeod uere persuaded by the author it 1st to pardon 
tho c onde n s ed In return for blo od -coney* But they did 
not . agree and the death eentsnee wae tepltecnted* 
(hwhecnad 5 al lh, Acsi-l»3sllh » Calcutta# 1®23# XIX# 
pp* 344-481 haaair-i-Alanolrl . p« 12S). 

3«--*a*usei»-ll#-P»-42S* 
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<*?) 

the ode out I on If the culprit a Portuguese accepted Islam# but 

ha refused* 1 On tha other hand fcha murderer# a ftejput (in the 

ones 18) f acting lose of hia iifa anbraoad Islam after hit 

conviction* The natter woe reported to Aurongzeb who referred 

the eaae to the aerl * The nsai left the option to the heire who 

wore not prepared to forgive hie and eonseouently# the oulprit 
put 

w:.'i/to death * * 

A a far ae the manner of execution of death punishment 
u o concerned# only in one cese (12 ) it u«e done with as eword in 
accordance with the Xalrmie low* 2 * In one e»ee (4) the oulprit 
ue crushed under the feet of the elephant* In another qeee (l) 
the oulorlt was puehed down from the roof of a building* In 
fourteen ccaes (2# 3* S# 6^ 7# 0# 9* 13* 11# 13# 14* IS# 10# 17) 
the manner in which the capital punishment was awarded is not 
recorded* 


1* ftenuoel# Il 9 P* 41S* 

2» A tender at* (w*f*w o* 289) 43rd A*Y. f. 149* Thie wee ' 

In agreement with the shariat rulee* In one o*ae (>) 
the eilprll wee puniehed with retaliation by a teller* a 
order though he woe e mad* (Sedauni# 111# P* 339)* 
Mirengteb la reported to have merely Imprieoned e mad 
man eonvineted of murder (Atehbarat* 28th R*V« f* 403)* 

In another ease Atebar had ordered the eeeeution of a 
pereen who had deal at fully Murdered hie father by peleem* 
Mirangseb*e panel eode preeerlbee simple imprisonment 
till repentance for deeietful administration of peieon 
sousing death (Birat* I* p* 281)* 

3* Thie happened with regard to Rurad Sateheh for ourder of 
^1 tardea "ngar# Ali Waal (frutw ha |*>i *^ |t**olrl* f! olograph teo# 42 (Bit 8* 

Rueeum Add* 1S» 884) Veeeereh Library* Deportment of 
History (Jr U*» Aligarh) ff* 47b«4Aet Remit© i# l#p*I40)* 




k. 
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(n) 


There It only one case (10) out of forty five in 
which blood-money it mentioned to have boon demanded by th* 
belt* of & murdered pmon inti red of q1m>« ^ tre art inf creed 
by the English factory records that the toot India company laid 
a slain for payment cf 8004 fshnudii from the Mughal government 
for the life of m engiithaan jho had e»u#n willed by eons 
person# from r»*H©X«an Safsd* Is was ales nitrified in the sane 
source th t the amount mentioned above had been nettled when « 
similar crime w»* q omitted by their own ®»n at Suret* 

In five oaatt (19-23) the heirs of the deceased did 
not demand retaliation (Qieaa l from the murderer e *--nd pardoned 
them altogether* But in two eases (21 & 22) the government 
awarded then tone minor punishment as admonishment* In two 
coses (19 & 21 ) both the culprits and victims were non-rusiims* 
Zn one ease (20) the culprit was a non-fuel im and the victim a 
• uclim, while in another » (23 jf the ease was reverse* 


1* The Wahmudl w«* the mein coin of Gujaret before it 
was oonquered by the hughale* Though the rupees was 
introduced by Ahb*r at Ahmad rib ^d after his eon quest 
of Gujarat, but the hahmudl continued to be minted et 
Surat for sometime longer# The rate of smohsnee wee 
eubjeet to fluctuations* but It wee normally five 
fitwfii,/— »ub»m (j.h. Hoaivtu, MtriwUU ... 
»««*« to Wuolwl P—lm.t 1«. embay, 1«T«, 

*• leakUfi laajMiu « <i«*a-*s) p. jm. Thw* «re, 

sane fragment at y references to the practice of toeing 
blood-money in return of retaliation in ffuchsl Indie 
(4hbar Hems * III, at* 1* p* 366; Abdul 9 a pi qlh«w*ndl 9 
ftojoir-l-fiehlml* Calcutta* 1325, p* 203 i Jsttfea£il*00th 

3* In the firat cccc (kfaee-l-ft imer . I* oo* 637-8). the 
culprit wee imprisoned and in another (ftfu»slt*>i 
Alamolrl. p* 180)* he uee dicaleaed from the service* 
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TH»t» are fi*e eaeee No* (24*28) in whioh th* eoperot 
hioseif exempted ItiM* ptv»«i« cenvie ted of nurder fro* tt»o 
capital punlehoent and awarded •«« other punlehoent*. coper or 
kb*r gr*nt*d pardon to th* culprit* th* tort of hi* desr foeter* 
noth*** flahao wiga uho i#a* also involved in that ecee* Perhap* 
it uaa out of regard for hi* foot er-aot her («»•• no. 24 )* shah 
Johan i* *ald to ha** r**ia*d d*ath **nt*n** and granted aoneety 
to fNiatao.efxtvloted in « owvdor ****,1 n th* final order (oa** 

Who Wq$ 

no. 28)* vurongieto had pardonned Suhr abscond eon© d to death, on 
th* reeoonendatlan of orino* Shah Mam that h* was one of th* ©ffbci*! 
official* of the state* (Cse* No* 28 ). *ureng**b 1* reported to 
hove granted pardon to a young* an (a *oldi*t) In eonelderatlcin of 
hl« oftfitioent* though he ought to ha** been capitally punished©* 
Casa No* 27). 4urangx*b did not take any action against a non* 

a 

nualio nurderer uho aeoopt*d I elan after eomnitting the orloa. 

( ' a** No. 28) 


1. Th* ruler i* authorised t* grant total oon«»ty or 
convert doath • aantenea into diva (blood none*) only 
1« oaa# th* *lain i* h*irl*** 
p© 887). 


I* ftfe bat 1*0*. 11» o. 143. 

4* H* had billed a *u«ta* effieov on letter 9 * in*l*t*n** 
on checking th* eart in whioh ha u«* travelling uith 
hie wife (hanueoi* I!» p. 183.). 

8* Bernier* I» p. 1ST. 





In adaon b«m« (29*38) tNc ptfioni convicted for 

'i / ■' 

murder were aerely ptmi»h»d with iaprieonaent* In ease (fto*29) 

the Murderer waa non-hueHe and the murdered war a par ant a of a 

Hu ail* woman whoa tha murderer had illegally detained in hia 

^ouaa« In addition to cutting off tha tongue of the culprit 

ha wea awarded life iaprieonaent* * In one eaaa (no* 90) a 

acn uaa aurdarad by hia own brother for hia bad conduct and no 

de&aftd For retaliation was Made by NLa pother* The culprit waa 

ordered to ba aerely imprisoned* 2 In sate (no* 31) a young 

aarvant aurdarad hia matter (a etfcto* official), because tha 

letter had disgraced hia* The governor Merely Imprisoned hia 

far aicc months in eplta of tha dsaand for hia eeeeution by the 

relatives of the aurdarad* Their demand could not ba oonoedad 

3 

to due to the popular belief that tha boy had properly aetad* 

In four (32*38) of the eight oeaaa the peraona accused for 
murder ware temporarily laprieonedt for either their onset had 
been reported to the emperor for hit verdict or investigation of 
their oeae waa in proceed** 


1* Tuiuk * p* SO* 

2* Tuiuk * p* 380* 

3* Tavernier# I# pp* 122*23* 
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(• 1 ) 


In thin n»n(iini 14*39) IIm culprit *, who 
were iMt« tfluinid fron thair peat* a# 

pwolehnont for nurdar. 1 Two tap at 1*1 ctmnlai whoae autuai 
fight lad to tUt nurdor of aevaral peraona fron aaiangat IHtir 
follower* were puniahed with Moot ion In khtlr rank# 2 (Cooo 
Slew 39)# In two ooooo (noo 40*41) tho property of tlio 
culprit# wort eeehaated ao they hod flod away and could not too 
ot toot od* 8 In on# 0800 fllo* 43) tho eulprit* who had killed 

hi# wife an finding hot in tood*with Nor lover» wo# Merely 
eutojeeted to nanotory fin*# 4 Thar# io an# oaoo (do* 43) in 
uhieh tho caperor io reported to have ordorod invert igation* but 
no further dotoiio or# ooaiXolil* about it* 5 

It appear# fron enoiyel# of tho otoevo nontlonod 
oaoo# of nurder end poniohnont that tho ahariafc ** ruloo wore 
not followed toy the Plughole in dealing with ooot of theaa ooooo* 


1 * ftkhtoarot 
Orin n*T< 


no. 297) tsth P*Y* ff* 34* 921* 


ff* 1 »?•«•* In one (39) of thooo ooooo 
the ourdoror who woo a nod nan (net liable to tho 
poorer itood poniohnont) woo ieptiaonad after die* 
niooal fron the aorvioo* aktoar* a# otatod M«wo* hod 
ordorod far oooowtian of Khwaje ftwafteen* a oad a an* in 
rolatian for oordor of hie wife (Oadawni* It* pa 999)* 

t* ttoid** 43rd «Ut* f* 209* 


3* uaaai*l»n jpftf* i, m t*»i infahtu* p« 93a 
4* fryer* t* p* 349* 


9* Atohtoarai • 49th 9*Y* f* 199* 
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(it) 


fhe hmi li » which th* punl shn a nt toy the ifctti** 

woe «vi»M it Iht culprits •»• Immi it n ue b s r then these In 
which the pwnlehncnto were unlawful* Even in aeeee In which 
the pwnlehuent ewer tied wee In eeeerdanee with the she* let* the 
node of Ite execution wee net within the Unite laid down toy 
iht shariat* One tlilnti however* !e eulte eleer free ell the 
above eeeee that no dletlnetlan wee node between hue lie end 
non«ftuslln regarding the punlshnents* 

3. majjLflMift t mm 

To revolt against a Huslin ruler endangering 
peace end eeeurlty of the Iolanta at ate le e culpable cries for 
wMeh capital punl s hn ant hoe been prescribed In the Ielenlo 
law * 1 The preblea hae alee been dleeweeed In detail In 
ursngseb'e penal node* According to It the eansplratore or 
rebel* who eelleated notarial end node preparation for war* 
against a elate* but had net tahen e peettlan far reelptenee 
should be erreetod end Inpvleened till they repented end 
prenleed to abstain free eweh eativltl as* If they establ ished 
e strong held with a view te reals! • they should be dealt with 
severely* attested end annihilated* or faveed te dlapetbas the 
captured rebels night be pvt t a death or kept In prism till 
their paver le ervehed* If they repented and assur ed the 
authorities that their e en du e! In future would be beyond 


h i||ti V « S4*U» Iftflfffj- II* PP* MhMt 
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reproach* thelt prep arty* If confiscated would bp restored ta 

thSOe 1 

The above motioned regulations for dealing with 
the rabalp do not contravene the rules of tha aherlet Meant 
far au oh problem* But in praatloa tha situation uas different 
regarding tha punlehaant for pelitleal offanaas during tha 
Mughal period* in dealing with tha problans of raballian and 
treason* tha Mughal eaparora sm araiaad their authority with 
greater ferae than in any other sphere* In Minor cases of 
rebellion and oven on suspicion of treason they weed to give 
death sentence irrespective of tha feat that it use eeMotianad 
by tlw iXffal or not.* 

* study of tha available Infatuation about tha oaaaa 
of raballian end the punishoont given by the hughe Ip to the 
rebels ie hereby nede te find out the rules laid dawn and aotad 
upon by then* ue have analysed thirty ana aaaaa of rebellion 
end treason in which tha persona charged of tho or ins were 
punished variously* tn twenty ana aaaaa capital punl ah na nt was 
awarded ta such parsons* (1) In 1 Wt* Ba ha d ur Khan* the briber 
of Khon»i*»tM»an »Mi gull Khan (tha rebel whe was hilled In 


U hlrat * I* p* 39? » 


t« Abbot did net accept tha advise of Qssl Tauaioi that 
ho ought not to aooduto tho foU^ero of Khca»ie|dM« 
tho robalf and emfioaato their pyapacty aftar tha 
raballian had bean auppraaaad and tha battle use duets 
t h a t s ad tha cnpetor replaced Qasl Taualai by Qa>l 
Vagub* (ia da unl* IIS* pe T») 





<M) 


fitMini egalnot IN Hygiiti or*y) yes NNwIld il the lug tanoe 
of the tapttarf idiUi « nwnbet of Hit iHStialM were srdwal 
to be tr tap led under the foot of elephants* * (1) Ibrshi* 

HMMiii nine* the t«Nl| moo defeated by Husain Quli Khan in 
1ST4* The tot tot brought fiaeud Husain# tha brother of the 

robot sod 399 other prisoners with hi* to tho oapttai* Sens 

I 

of tho* woro out to booth t tho root woro rotosoib* Pissud 
Husain woo out in prison st Gwalior* 3 (3) In tho ooao foot 
Huhoamrsb Htioeln hires 9 who had revolted and waged war against 
tho loporlsl sr*y» woo osptwrob and brought to tho eourt* Akbov 
ordered hi* to bo hoot under tho ouatody of Pot Slnoh* governor 
at aeefhpur* Tho tattoo ktttob tho Piitu without any oMprooo 
creter of tho enperor* out so tho emperor bib not puootton his 

m 

action# ho woo apparently in favour of thot pun it ho ant* (4) In 

1999f aany wished peroono tush so Mvskl# shlhab Bedakhefti onb 
others bet abed a oonoplraoy against Akber* They tntsnbob to 
create a disturbenoo end unrest In tho eastern provinces* Their 


1* Akbtt Moot* II# p* TO 8 tadauni# II# p« 180# 


Jbberjuua# Hit ppe SMTt Sadawni# 11* ppe tSf*§f* 
I* both the betas# onooutton of the tmliy or foilouoi 
of tho robolo woo not in ooootbonoo with the ibgM m 
It boot not po«*it owoh aotisn against tho* oftot tho 
battle to owot onb tipi of robotUon btooppo «ro* 


3* Sebawnl# if# ilh HWi» 





dial use dissevered and mi official inquiry mm eondtidted* As 
• remit of the inquiry* hlraki (apparently IN rlng*»lesder) mm 
aaesuted and Hhtri nor# out in prison** (t) In 1111 R ash en 
Set* • at at • efflei*l* had loft thq Inperlal aatvioo and Joined 
tNr v atoaln In Bengal* He uae raptured and put to death at the 
rdyol order* 2 (6) In 1893 Bahadur Khan* eon of Sa f id Khan 
Dedakhehl turned rebel and took refuge in the hilla of Tirhut 
Mid devest at ad the eeuntry* He woe raptured by Chasl Khsn» 
laalrdar of the pergane and sent to the aourt* He uae aneouted 
at the Instance of the roper or* 3 (?) Another rebel* Hur 
r.uhi«Mirdf wee brought to the court about the as*© period and 
ordered by the top or or to be put to death* 4 (8) Jahangir's 
eon Prlnefi Khosrau revolted In 1I3M# The puniehnente given te 
v rioue rebrie era not uniforn# five of hie aeaociatea* who 
were raptured before the defeat of Khuer&u* were ordered te be 
ecet before the elephants on confession of the erine* Tue 
others uere kept undor euetody till eonpletlen of inquiry against 
thee* 3 the prlneo uoo blinded and iopr leaned* Tue of hlq 


1* Akhar Mena* 111* p* l«* 

t* fekbar Pane. Ill* p* 309) Sadaunl* II* p* 280* 

3* fthber Haea* III* pp* 3?4»?S# 

4* ftkfaar Kara* III* P* 39? 

8* Me euggeete that the qrinlnale were punished after 
they had been legally eenvleted* 



<§•) 

•MCii«tc«i Hweein Bn MB Abdwr Benin* inf* M In eicine 
of « OOW and Oft Ml respectively OUR peteded through IN tllfi 
o the ehln of the eow qulekly dried* Huooln Bop died* fibdut 
Ro Hli, hOMVfff survived OOR fled* SOBO oooooloto of ittMterew 
wort lapoloR an tho stefcee oot up on both eldee of tho vooR 
between tho oity of Lahore and tho gsrden of Pitta Kanran** 

( 9 ) sahob ha Of a laolndar * who had tumad toboiUouot woo 
pardoned by Jahangir on tha proof so of loyalty* But whon ho 
again raiood tho banner of revolt ho woo oapturod and bt oRR o n 
under the foot of an elephants though ho had offered to poy 
one lap Kune ao blood-noney** (10) In 1913 Da lip # eon of 
Tel singhf had turned a rebel* Mo woe oapturod and brought to 
tho court* Ho wap awarded capital puniahnant* 3 (it) tn KM 
Chopper Hals who had been vent to conquer the fort of Kangre 9 
thawed rebellion* eetivltlee* Mo woo oKOdwteR at tho inotanoo 
of the Heperor* 4 (12) In 1933* forty one robolos who had boon 
taken pr leaner at Ahnedabad* wore brought to tho court and 
prooontod before tho coper or* Their ring^loadoro wore ordered 
to bo traepled under the foot of elephants#* (13) Rubbered 


1* Tend, pp* 28*29* 3t f 99* 

3* Ibid*, pp* 139* 3T0* 


4* dliet i oeweons Ml at er r 

^ HlltiittliWB* *•*" « i 
WI* p* Jfi* 


of Indio on told 




be Ita 

I] lend 


on* 


l« Tt— wh* p* 390* 
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than and KNU1 Bag inn noui i i of indulging in nb«Uieui 
lottvitiM* After the shift* woo l«t*Uy isUbUihtd against 
than# Jahangir ordered I hair anooution* 1 (14) Subhao Quilt 
the hwntaan* v*i ordered to ha put to death for hi a uut inane 
oarttfuet*^ (H) In tha reign of Shah 3ahan# Raja Jajhar* a 
notorious rebel* yaa abated by tha lapatlai a«wy and put to 
death after being captured** (II) Ruhanaal '«U , Aiao Shahi 
clang with aoaa of hla aaaoapileaa wage aenaietad of planning 
conspiring again at tha Inporlal authority In tha roign of 
urangseb* They ware confined at tha ardor of tha cnperor* 

But whan they ah owed no eign of repentanee* they ware onaautatf 
by tha royal order* 4 (17) cobhala 3«t* one of the ohlaf rebels 
end a aouroo of great dlaturbanoo In tha Patna region* wao 
ordered to bp anaoutad along with hlo ohlaf aoaoolato» nanad 
* angi* 5 (II) Malhat uae oonaleted of oraatlng dlaturbanoo 
uhioh lad to the loot of eeverel lives* Ha was ordered by 
urangsob to bo put to death** 


la Tmmukrn pp* 314* 312* 


I* Until Ha >39»4Q* 


3* Labor! # I* pp* 24f*§2* 


4* Khafl Khan* II* p* 1t4* This lo In agraanont 
tha fulaa laid lawn in Mirangtab’e panel aada 
1* p* 219)* 
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(ft) Id lift Uger s«» and twenty ether rebale were brought 
free Nursdabad end presented before Awrangrtb* They were 
ordered to be executed by the KetweU * 

There le one e«ee free Akbor’e reign In which 
theologians were given death punlehnent for leewing legal 
verdlt (fatua ) in favour of rebellion against the cnperot for 
hie irreligious activities* (20) In fitf Nulla Nwhanead Verdi* 
nasi of Oaunpur gave fitaa that ae Ahbar had deviated froe the 
path of aherlet and had bee one heterodox* the holy war ( Jihad ) 
should be etarted against hie* This fanned the aparb of 
rebellion and a nueber of rebels raised their head specially in 
Oengal* Nuhamted Verdi and hie eeeeeiate KuissuUflulk were 
oiKanoned to the court on eons gratae* The Enperor ordered thee 
to be separately sent te Gwalior where they uete placed in e 
broken boat end drowned in the water* sene other theologize 
ewepeeted of treaeon under inpaot of the fetwe wore eleo put te 
death* 2 


1* AkhbaraW W*f* no* tt«)*40th i«T* f* f>«* 


U iodownif 11* 9b« 


2T7-T*| fibber Mena* IS» p* *0i* 
Uirene rib» e w we i e r of theelogin 
•enplielty with Nelnet Abbot bed given f&we of 
revblt against the Cnperer* awr engreb ordered then 


S the reign ef fieri 


te be severely 
ftlniaftil- pp* in* 


flogge 


ed end put in prison thaaelr**!** 
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Mere el even i«ih »• lalrni for itutfy wherein 
tilt pctiMi imvidid of •ompifaty to robot or aeeoeiatien 
with rebele were put Into or loon In pun 1 a ha ant » They or* a* 
foil o*« I (ft) Th» foil ever a and faoily nenbere of tbo robot 
Khan*i*Zanan» who voro raptured aft or tbo death of tho Khan* 
war* inprieoned at tbo ardor of Akbar* 1 (22) I'tlnod Khan 
end other Gujarati offioialo voro ehatgad with eonepiraey and 
oontuMoolous behaviour in 1972* Thoy voro prerented boforo 
kbor who ordarod tho* to bo iapriianat* 2 (23) ftaewd Mvealn# 
who vao a patty to tho rebellion of hie brother tbrohift Huoai* 
in 1174 1 vao ordered to bo iaprioonad at Gwalior** (24) Tho 
aaaooiatoa of nil ftlan Shahi and hiraki (who wore ox routed for 
rebel 11 on in 1190) vert ordered to bo i*p ripened** (21) Xn 

1811 hit ali Akbar« Who vao aooooiatod with the rebellion of 
noehan a eg in Bengal# vao ordered by tho Coperor to be kept in 
eonfinenont** (21) ft hee already been Mentioned about the 
reign of Jahangir that the rebel prinoe (Khwereu) vao no rely 
kept in priean (after being blinded) by the order of tho tnporor 
while a nunber of hie aeoeoiotoo voro pvt to death#* (27) In 


1* ladavnif It* pp* lit *7»100* 

7* ftkbar Men a* lit pp* l*1h 

7* thbar Mena* HI# pp* 34*30 » Bedeuni# II* pp* 11M1* 
4* Abhor bane* III* p* ill* 

1* Ibid*# p* 309t Indauni# II# p* 2M» 

7* iHrib »h I**2«| 32# «•* 
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( 90 ) 

the eeae Htihl Btdtlitunt the eon ef ftirsa theh fluktl* had 
with e or owp ef rebels 

started fet hewer^to Join the Bent* At the inetaaee of the 
iaperor he wee capture* bp the geeemor ef ftelwa Mid rent ee 
prisoner te the cowrt* 1 (!•) tn the reign of theh 3eheat» the 
entire faeily ef fteje 3ajhar Singh* the rebel ,were eetfe 
prieener end rent to the eowrt* 2 (29) Aurangseb ie reported 
te here ordered the eeeooletee ef the rebel Prinee ftkbar* te 
be inprieoned in different plaeee* 3 (30) In 1T0O uahld Afghan 
yee ordered te be node e prieoner along with hie eeeoeiatee end 
their property to be eenfieeatod for their deetruetlve eotiwitiee 

Prince » 

in the territory ef^Aten* (31) Awrangxeb ie reported to hare 
ordered the iaprleoneent of shah Alan and hie tone on a charge 
of oaneplreey with Abul Meoan of colkwnde* 6 hoot of there eaeee 
eoen tneonpiete and the oonfin e n en t of the rebele or their 
aeoeeiatee weifetaaporary* 

The etudy of the abowe nentiened eaeee ehowe that the 
Hughe! Cnper ere had aade it a rule in general to award capital 
pwniekeent te the ring leedere of the rebellion and te pwnieh 


1* Tmrnukm p« I9» 
fa Lahorif It PP* MMI. 

>• 11f«»liHhMfffi4y4» pp» *«-*• 

4* Ahhbarat. (H«r« ie* 299) 43rd i*V* t* I4f* 
•* 99* 999 * 00 * 


eeeft 



theit cMUlrtN wUh ia^rliMNRt or in ewe other M*ft 
euoh •• bm iiUNOt and pwlllt p«y«Hi»9« blank 1 f« y to too 
mi tan aitlaiiily »«y Hal Han immhI of valiUin nn« 
puniohed «ft« aotual eonvietion. caaea «»• on record 
oh owing that foot hoc boon eriaktl in tho heart of tho 
people that they would bo etrietly puniohed fot oanlwooolowo 
behaviour and eonopiracy* rotll KNm» tho effioor ineharge of 
royal water robe* planned to eend oooretly five loo geld ooino 
to tho rebel prince* huhanned Akbar* in Perelaa Tho Governor 
of Surat dieeovered tho plot and infevued putangaeb* Learning 
that hlo ooovot oehono hod none to tho knowlodgo of tho enperot 
and footing ito oonooquoneoc rasil Khan ended hie life by 
polo on* 1 

Am Tfttm 

z 

It hao already boon otated that tho taelr lo a 

reformative pynl ohnont f proootibod fot thooo offonooo whioh 
out 

ate/of pwrviow of tho Htfl U* The offonooo punlohoblo undot 
tool* nay bo tolotod to religion* publie o o owt lty and pubiid 
ootala 00 oountotfoiting ooino* ninor theft 0* ganbling* 
dof t uotlon of toliglon* nogligonoo of offiolol duty* ftio*» 
appropriation of ototo trooowty tie. Though kind and mount 
of puniohuont undot tor it io ontitoly loft to tho dioototion of 
tho Judgoo but tho puniohnont undot thio ootogoty have boon 


la W onu o o l* III* p# XT# 
to supra* pm HZ 



(•*) 

omiiiUy anliiltd Inf lh« Juris** «i 9 «p»Ibis«» inpr Ic on s e nt * 
public parading* flogging, analtty fine, do* isu Juvlote 
ort «lio of the view that the degree of pynlo hn s nt under 
Uait vorioo ftoo person to person in accord ones with the age* 
cent cociel status of the offender end the ncturc of srlnee* 
All those offences ensluded free the Jurisdiction of hade 
could easily be adjusted under JiU|« Though the court is 
free to introduce new nodes of punlehsent but the punishuent 
under tails should net exceed the Unite of tho hsdd* * 

to regard tho lapltnentatlen of tho ebeve provioieno 
of teiir in Itughel Indie* Auren*»eb f e f arson on penal code is 
the only oauroe which diooutoeo tho problen in sane details* 
The femen sections those offencee in whieh the offender could 
be penalised under tails * They ere ee follewet 

(X) ceystsrfaltina seine • whoever counterfeits eoine for 
the first tine shell be sheet iced end repr inm de d end 
then set free* But in ease he repeats the offense* 
he shell be chastised ond Inptleened till he repents* 

I habitual eeuntcrfelter » however* will pet perpetual 
Inprlso wnont ** 


1* Hidovo* 11* pp* • 19*14* hewer dl* p* 2 OS* According 
to K henlfe end Xnne W u h a nsae* the nininun nuniph* 
sent under tails is throe leehee ond n o nl n un thirty 
nine* Abu Tueuf thlnbe that et naal nun / seventy flue 
leehee nay be given* (Ibid)* 

i* «l*ot» I* Pa *•«* 
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<«) 

(II) OnuUlilan Of to Cfc—ttoa . » »•*•<» *• 

ftlitly ruvuwti hlnoolf «• •lthulil a*o etitali tlhai 
poopla of tlMit pioparljfi ohall bt ohootlood ftitlt) ang 
iaprliOR«g till ii« r op onto. Tho property in t WWl 

•luU toe rrrtoerd to the i*e«l own or or to* d#po#n#d In 

»• >«it^.i m. 1 

(HO amttfld »*»Iwlrt>»tI«n of »»I«WI - On* Mho dmli> 

fully flivii poll on to a port on nuiing hlo doeth, oh oil 
bo punlahod with ohoptloanont (toolr ) and loprlaonoont 
till tho guilty ohowo ropontanoo for hlo aotioo * 2 

(IV) Kidnapping - Kldnappor of another 'a wlfo or chlldron 
ohall ho punlahod with Inprla o nai ont till ho rooteroo 
tho kldnoppod to tho hwobond or logoi guardian* Othor* 
wloo ho would bo pomonontly kopt In prloon # 3 

(v) Gaobllno • Thooo who aro ponvlotod of goatling for tho 
flrot tlno ohall bo oho ot lord* In poor thoy ropoot tho 
offonooi thoy ohall bo put In prloon a ft or ohootloooo wt 
till thoy dhow vopontanoo* If thoy booooo promotional 
goibioro thoy will got lift lupvioonaonta Tho ppopotty 
lnoolvod In tho gaoo ohall bo vootorod to tho logoi 


fa Ibid., pa ttfa 
ta Iblda, pa ttfa 
la tbldat Pa l«f. 
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Besides* us are isfomatf by iirtiin eentesparaty 
s wim that In hughsl India the punlshaent under t««i> was 
awarded aeeordlng to tho »*nk and status of tho culprit* 
boo suss s tutors giants was like death to t nan of nobis 
fanily* while a klok would not rtf or* « wloktd par ton* 2 

Son# oasts trs uentlaned host which gist on idea to 
to tho kind of punlshaent given for of finest coning under tho 
Juried lot Ion of lull * in 1St>» Qtal Jslal hultanl was ordered 
by the Caper or to ho ditnlotod fret the post of ehltf oati and 
dm Usd to tho 0 toots for hit dishonesty and nioapproprlatlon of 
the state treasury* 3 ttlnad-mdH&awla, who had mbosslod five 
thousand rupees In the reign of Jahangir was p unishad with 
iopriesnoent* 4 Safi Khsn* the governor of 8Utsr» was ordered 
by Aursngsoh to he kept Into the eustedy of hughe l Khan fat 
olaeppropriatlng fifty sis thousand rupees freo the stats 


I* fillip* I* P* Ml* 

2* h sU elr-ul Uaarsj III* pt« I» p* 1S2| hirst* 1 9 
P* fid* 


3* t adaun lf It* p* SIS I ftkhar Kata * lilt pp* 3T?**?i* 

4* oe test* ha Iu saris* hsanl Use el is ( the Ct&lrs of 
the CraatTsag rKio, Cr* 3*17 wevland 
fanttjes* Sufesy (h«» p* ft*. 
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(*) 

tffttWtjf till he paid bath the aaaunt* 1 It pat brought ta 
the net lee af hpangiab that Aair Meblbwllah of 3a impa t» 
was detained by Inayat-ullah Khan on hla 
oanfaaalan fat aborting tha laperlal treasury of %*40|990« 

Sana aaUaatata were appointed to aaaat aoney frou hla* Tha 
Eaperor granted hla pardon at ho woo v apart ad to Nava apant 
all tha aoney for oharltablo purpaeee** 

Wo art Inforaad by Eadaual that during tha roign 
of Hfcbar oountorfaitavo waro punlahad with aonatary fins* 3 Tha 
defleieney In wight was alaa an offanoa now at ad by the taste , 
ftuheaaad 8aqar» a quhtsalb of Aurangrab*s reign# put e ailltaen 
in pr loan for uolng doflolant weight and did not r»2ea«« hla 
even on hla wife's rapraaontatlan to tha higher author it loo* 4 

The abduotlon of a ahild or a girl uaa aloo liable 
to be dealt with under tha taeir * Tha punlahaant awarded by 
tha hughalo fat thla offanoa varlaa from period to period* 
Jahangir awarded oapltal punlahaant to tha aaln oulprlt In o 
ease of abduotlon la whieh the abduotod girl had died while in 
tha ouotody of tha abduetar** Shah 3 ah an had dioalooad a 


i* ttmtosl tollUt P* tM* 

3* Sadawnl# II# p* ISO* 
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8* TT***^‘ P* *0* 





Ml l««irtrt hln froo tho country fot abducting the 

Of f 

•l«vo»gl»l^a Hindu a lark* Awrongsob it riparlil te hews 

or dot ad IN iapriiWHAl of Rut ill, • ototo official 9 who 
Hod abducted • Rajput girl* mo culprit w oloo requited to 
r eat ere ttio gitl to hot parent# and ho did oo»* It eaene 
that there yao no unifora tula of punlahnent fot abduotlon* 

for atfiigaue 1 a duty and abuao of authority* 
tho lArovMoit MrvMti at at at a offlolalo uoto punlohod 
with dlooioool ft oo tholt poet* ttanofot of J fqj j f* recoup tic* 
of at daaiatlon in ranks baaldaa tha usual punlehnento givan 
In tho loti r* Tha o»oaa toootdad In tha ooutooo ohow that tho 
atato offlolalo waro Cheat load In above oantlonad way a fot 
negligeooe In offlolal duty# Inofflelonoy In work# olohahaulaut 
with tha publiot In Just lea# dlohonoaty# eta. 3 

Iopooltlon of oonotary flna wao a eontrevareiel 
nattot anong tho Nonoflto Jurist a. Abu Hanlfa oonoltfatod It 
unlawful* whlla a oe or ding to Abu Vuouf It woo petalaolblea* 


1* h an uool# I# on* 1M*M« 

*• Ahhhorota 4Tth R*T* f* tit* Aurangteb's ponal oodo 
p tooitl ooo fot thlo offonoo olthot severe ohaotloooont 
at publlo parading at baniahoant* frit at. X» p* ttt)a 
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flit I«ilvivf»«r wlttid during IM NiMi period «lin 
1% It evident fv« the 1 11—1 nhhorA that the tenet ary flat 
Pi Included in the liot of peneltlee praeeribed by IN 
etate*^ Badounl etstce thct during tht feign of Afcfeat float 
wort tepoeed an paraont charged uith counter fait log of o©ine** 
The prattler of lap at log float a ant lotted during the reign of 
Jahangir* Tilt Tuiute etataa that tut peraana* fiataly • ffeju 
and A«ba had tadt eppreeaion and tyranny their profane ion 
under the leederehlp tf tunuth Daul«t Khan* Tht Cbpetot 
ordered Haju tt be eeetuted end a fine of tno let end forty 
thautend rupett net tetllttd fran Aube who wet e wealthy 
ton* writing In the reign of Shah 3ehan ftanrlqut toyt that 
the ehlodet tf ftldnapur wee phargtd t fine tf two hundred 

a 

rupees for or reeling and harettlng hit and hit party* There 
tatnt to be e eantradletlon ulth rtftrd to the etate attitude 
toward Monetary finer during Aurengreb'r reign* He leeued on 
order preeleiuiftg It ee illegal end uemed the effleleie the! 
the violation of thle rule ueuid naan revere notion# 9 But he 
le reported to here topeeed e fine of fifty theue«»d vupeee on 
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<*> 

Prince Rwhaaaad Area (in addition to Ifn iron of or of this 
JfiQjLfc) for hie aiebehaviour with e lady* 1 

ft an the above dieeueaion it nay be deducted that 
the Hughe l anperore treated the Hualiae and non«flueii«e alike 
in the application of the penal law for varioue offences* In 
dealing with the problee of eviba and punlahaent they generally 
acted according to their own dieeretion and rulaa and they did 
not alwaye follow the aharlat laws* There are e nuftbet of 
caeee in which puniehnent did eonfore to the lalaale penal 
codet but ite bode of execution wee unelwful* Iapeling# 
traapllng under feet of elephant e» throwing before acne baa at at 
drowning in water adopted by the hughale to Inflict death 
penalty ia not parbltted in the Ielanle law* They had. 
prohibited but illation of llaNi But there ara^te show that 
in praotlee this punlahaent waa prevalent*** It le» however* 
clear fron the recorded eases that they retorted to the un» 
lawful cede of punlahaent generally in caeca of rebellion* 
treason and bteaeh of peace and order and the a sin aotlva waa 
to create terror in the hearts of other people or to boka the 
punlahaent axonplary# It ie alee te be noted that the foreign 
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timUafi haoo ptaMdad oo alaloviaa ploturo of tho 
R««N1 aAlfiialtaUan that wo Imp* a vaay klmtaa Ida* af 
tli« aalual situation* If wo vara fartvaala enough to tnva 
the pracaatfloia of Ida ftughel jvoialary with t*a* we would 
Hava boon In a dot tar paalttm to elucidate Ida aattar* 
neatly the eases of poUtieal crinea and offanooo again at 
stats have attracted th* at t ant l on of the historians and 
foraifA travaliava* Naturally In such aaaaa tho adolnlet rat Ian, 
tho security of tho stato being prioo eaneern* Had to tabs 
atom action* Our a°uraea» especially tho forolgn account, 
ok art ad to utaioot in high lighting that* So tho political 
pun lahnont a* which war# usually severe t ouovgod ao the ooot 
prwlnont aspect of tho hughol ponal cede* 



(If®) 

to his relatival f« it* 1 1% ooftfioi Us tulad out that tho 
alaphante of tho dseeaesd wore ooisod to «d|«it itrtttt of 
tho asldisra* (S3) Tho property of Oil or Khan, an intarlo 
governor of tho Oman* who died in 1®S3 ft woo ordorad to ho 
ooisod and deposit ad in tho otato traao uty* Mo had loft 
bah tad two sent* hut tho confiscation was nado to eloor tho 
atato-dueo* 3 (37) Shaiota Khan# tho governor of fcgro died 
in Iftts* Tha Cap or at ordered tho eeohoet of hio entire 
prooorty* hooauoa ho owod ooney to tha otato* 3 

Thera ora nine oaaoa which show that the property 
of tho doeoaoad official was confiscated apparently to adjust 
tho «tetedd>t* Tha property which w«o loft after deducting 
the debt wac restored to the heite of tho deceased* A brief 
account of these eases will clear tha point* 

(4) Shaikh Xbrehlo Chishti, tha governor of 
fat ah pur died in lift* The property left by hio included 
twenty five store rupees in cash* elophonto* heoeaa and tone 
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other ¥*lu«bl»«. The o*ah wet eesheated to the etate 
treasury and the reet property pee given to hie sene end 
agente* 1 (11 ) Apef Khan* the gmictner of Punjab* died in 
t§41* Apert free toe end half or ore rupees whleh he left In 
sash* hie house of Lahore use estimated of posting twenty loo 
rupees* ait of the oeoh v twenty lane were distributed aaong 
three sens end four daughters* The house of Lahore wee 
exclusively given to Dare Shikeh* 2 In both the eeeee there 

°fH,e deceased 

Is no sleet Indieatlen to the liability^to the state* But it 
appears that the partial eesheat was effected to sleet etate 
dues standing against hie* (13) Islam Khan* the govern at of 
the Deeean died in 1147 leaving five sene* At the ieperiel 
order his property was teeperarily escheated and after the 
state*debt was deducted the reealnder wee distributed aueng 
hie heirs* 3 (IB) Ail harden Khan* the governor of Kasheir* 
died in 1fti7* Hie property wee valued at one erore rupees* 

But of it* fifty lash rupees were taken by state as he owed that 
auount to the state end the rest was left to be distributed 
among hie heirs* 4 (17) In 1MI* All Tar Sag* a gove r nm e n t 
officer* died during an expedition te Tilangana* Hie property 
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mm Mind Md information w«a wil it tho royal court* TN 
capwflv etdtvid that aftar dadudtlan of tho oteto*dobt§ tho 
root of tho prop arty should ho diotrlbutad an eng Mo heirs* 1 
(ti> Tho property of dduat Alii tho diawMionitil § who 
dlod In 1M«| woo confiscated by tho otato offleiolo on tho 
ground that ho dlod In otato dobt* On representation of hlo 
oon»ln»law to tho royal oourt* tho Coper or ordotod that aftar 
doduotlng tho dobt and tho boloyy arrears of tho ooldloro tho 
fouolnlng proporty bo handod ouor to hlo sons** (ft) Pehar 
Singh# a Rajput remind *r and Qanaabdar. who dlod In 16T9 loft 
bohind nlno nuhara . ana hundred rupeoo nd two alophanto* Tho 
enporor ordorad tho oonflooatlon of ana elephant to tho value 
of nlno thousand rupooo to adjust tho state*debt and tho 
rotum of tho root to hlo ton* 3 (4B) Lutfullah Khan# tho 
governor of 8ersr» had a otato dobt of one las and oovonty 
thousand rupooo* After hlo dooth In iTOt* tho hairs wars 
porolttod to Inherit hlo ontlro proporty* But uhon tho tall*l 
sir aanan nado known hlo liability to tho ototo» tho property 
was taken books the heirs wore allowed to keop only h arose m4 
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elaphento*' (SO) In I70t Abdul Baqii & oll*adftr« died 
leaving a property valued at ana lao rupee** Sana part af 
hia property* pavtlewlarly tha rush* waa eabssrlad by the 
loan! newe rap art at and atato-effielale* rm croup l^int of 
tha widow* it waa ardor ad that ft at deducting at eta duaa 
hia proparty ba given to hia widow* 2 

Thera era three aaaaa in whleh tha property of 
daeaaaatf offielale ware aaohaatad on tha ground that they 
owed a on ay to tha atata* tut tha entire property waa 
reetored to their heite on their proniaa to elaar the atata* 
duaa* 


(24) Iaiaa Khahf tha governor of fialua parsed 
away in 1t?t leaving thraa lao rupee** twenty thousand 
aahrafio in aaah and e«e other property* a* he her eoae 
atata duaa hia property waa to be eaeheeted* Out whan hia 
aana agreed te aiaar tha atata duo a tha entire property woe 
ant ru at ad to than without any deduction* 2 (33) After tha 
death af Shaikh ftuhiuddln* tha aadr and anln of liar* of 
Cwjaret in 944? * hia ran aaaurad tha author it iaa that ha 
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would pay the elate debt of hie father* On thie oesurance 
Ho imo allowed to inherit the property of Hit father#* 

(41) fteehld Khan | the ijywMhiU«i« dlod in 1T01« Tho 
whole property of tho deeeaeed woo given to hit own on 
ewNfltioftv of paying tho ototo dolt of hlo father* 2 

Thor* are sewn eases (out of tho raeaining 
twenty eight eaooo) in uhieh the property of tho dooooood 
official* w«o entirely returned by tho leper la 1 order to 
their hoiro# Swt it appear* that the property of tho dooooood 
pi teepee arily oonflooatod to aooartaln their liability to 
the at ate* after they wero doolared to be free from any dwoi« 
their property wao given to tho heir* at any b* oh awn free tho 
dot riled etwdy of tho oaoos# (9) Khan-I-Oeuran Shah leg Khan* 
tho governor of Thattoy parted away in 1l!9| leaving tho 
property to the value of four lae rupee** '-t the inporlal 
order hlo onttr* property wao *ntru*tod to hi* font oono#* 

(19) Jtincd-ud detilehy the grand waslr of Sehanglra died in 
lift* The property left by tho dooooood woo handed over ot 
the inotonoe of tho ooporor to hlo daughter Nwrjahen Segue 


la QJLtftfcf l • 1* 319* 
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( 110 ) 

in opito of IH» feet that Ha Had «lia left iwtftl eone** 

(12) Saadat Khan, an iaptflftl a lav a and lneharge of lh« betel 
eoneueed by tha botrctf vta pot to Oaath in 1t44 for viol at* 
ing tha inparlal ardor that the batal ahould not bo given to 
onyonajelee at tHa court. THo cnperor gave bio antiro 
proparty to hio CHriotian wife, tho only surviving heir** 

(14) Raja Bithaldaa# tha fayider of Ajuar, paooad away in 
1451 leaving tan lap rupaao* «t tha inparial ardor thio 
a* aunt waa given to hie four pane* 3 (23) Shaikh Abdul uehab, 
oail*ul au&jt OHO died in 1475# left behind two lee aahrafla* 
five lao rupaao and oertain other property* Tha gov erne on t 
did not interfere with hio property and permitted Ita 
dietrlbutlon anong hie anno* 4 (20) nuhaoo^d Seat', a a old! at, 
died in 1003* leaving one heaae and a one other valuabioo* By 
the order of tho Bap area hie antiro property waa handed over 
to hio heiro* 9 (44) shujaat Khan# tho governor of Afcoedabed, 
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died In 1701 9 mi til* Niri were «U«m 1 to dletrlbwte the 
property Mong theneelvee* The k«Mi| ilapliMlt «H otfiit 
mUmIi m?« Homo of »«nt It the Riftl court* 1 However* 
there le one ease (30) ft at the ttign of *wrengreb wherein 
the tMltttlion of the property of tho tfeeeaeed took pleoe 
on the heoio of the onto formulated by Aurangtob that tho 
property of thooo Oeoeaoed offioiaio uhoee he ire were In 
government eervlee would not ho eeeheated* Silylt tor to Khan# 
the fawldat of * ary ad (Gujarat )* died in 1«i1* The provinoiai 
dlwan sent hie offioiaio to eooheat the property of the 
deoeaeed* On being informed* Aurangseb leaned lnot root ion to 
the diwan that the property of thooo offiolale uhoee heire 
wore in the goveriwont eervlee ohouid he eonfdrnod on the 
helro of tho dooeaood offieiale* 3 

In the reoeininQ twenty eaeoo free* 2» 3, 8* 4, 7* 

IS* IB, 29* 25, 31* 32* 34* 38* 39* 41* 42 * 43* 44* 47* 4f) 

WO pone aorooo reforeneosto the eooheat of pr opevty hut no 
eppsront oewee for it hao been given* The liability of three 
offioiaio to tho elate io not mentioned* Only in few eaeoo it 
to elear that helro of tho deeeeeed were alive* H owever * on 
a eoownt of look of Information about the olrotfeetaneee in 


2* to *34* 
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ehieh Ptaptrtr mm oeehoated n» Mflnlt* eaneluelen 
•Ml be Mr mm regarding theee •»•«!• Poet pfMMly the 
escheat could have been node on cither of the two will* 
known grounds (i*e* dying hilr*i«M or in ilaic mm)» 

Aft or the analysis of the oeoes of ee sheet wo 
•on »«y that tho goeerneent usually eanf located tho property 
of lie officials after their den lea* In tho application of 
thlo rule no distinction mm node on religious grenade* tt 
appears that there wee no herd end fact rule for tho working 
of tho oyeten* Tho property of tho deeeeeed offiolelo wop 
ooohoetod generally for two roeoono* If he died heir -lose 
or hit holro were not treo table hlo property wee attached by 
tho goMomnont petuanently* But when the at ate had any 
olein to eettie with hie then hlo property wee toopaverlly 
taken into gooemnont custody to oottle the e oe om it o * 1 In 
ouch teeee of tho escheat# either tho ontlvo property of tho 
deeeeeed wee teetered to hie heire# at after dedudting the 
etate-dabt the reoalning property woe returned to the heltde 


< 

1* do here lncldante on reeerd wherein the ge oernn edt 
Iteelf took etepe to pey the uncleared pvivete 
dehte of tho deeeeeed officials* Abbot it reported 


to hero ordered for ecynent 
lee rupee*) of tholhh huhane 
Khan («ho hod boon killed In 


tkbor le toon 

h w eMM 

HP 

tori end Petr 


to one. 


Khan (who hod boon hilled In tho bottle of Pet on 
end Ahead abed re o poo t looly ) free the field ito oo d t y* 
<»«d*uni» tie p* milk W 
p* 1iO| IViliirifi tfffir pp* t«ietlned 

the *tstdt£ildd errengod fey the burial or tho 
deeeeeed ftfld ltd eon fund In dene he left no htit 
m hie heire uete unable to do no* QUtli* *• P*t*®)< 
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he left no holt t 
frlroi* t# p«ils)* 
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Tbo aoniiuiiw that Ida aaal important taa«M fat Ida 
awfiaaitian wm Ida liability af Ida do o o aoed la Ida alala 
ia awbotantiated by Ida fact that Ida property of tha 
deoeeeed wa§ not t omb e d by th« at at a if hit baits toot 
surety fat pays aht of tbs at et e-debt or they happened to be 
tba government employee a* 

t. 

* w 

Thar* were earl out uaya by aibiob tba government 
employees same under nonet ary obligation to the state* ror 
extending lean a te ita official tba Hugh cl r ultra bad run a 
ethane known at auae 1 ad at 1 and ap paint ad apeelel off loara 
to put it into offset* When aver the state officiate fated 
f inane la l or Isis they oould atail themselves of the govern* 
want's oobano of extending loans frmaaadat ) te Its effleieie** 


1* 


ta 


literally neening 'helping* 


oU^ i Signified lean or ad vends of tbs p 

tbs bughal government to its off lei ale* 

of that loans and a d g a noof 


aaaiatanoai 
glean 



Oloduaoing tba government's ogbano for ovtonding 
loons to Its off ieiale* tbs tu states* 'High ^ 
offic are who eat land at raSTva monthly eeletloe 
•f a ao a al anally tana into difftoultiee end tdgy are 
not alUued to sob fat • pres ent * for tblo rosoo n 
bio bejooty appointed a troaouror and o Oopatats 
Wit ota* and those who with te borrow oonoy mof now 
do oo without pro Judies to tbolt honour# or ognoi 
delay* (jja, I* p* |S9)« too *loo for details 
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Swotlnoo at IN llat of oppoiftiieonl or Ivimfci they 
obtained INi> i«U»y in «N*N* Ml 1% tret not act |«mi in 
INlf »M«I« if) fwi Of o loon* 

On IN «lNv 9flnl Ihi preoeee of eettliitg IN 
oseount of on offloiai with th» etate*tt*a©ury woo o© low 
that their exact dure snd liebllltie© to the elate veneined 
uncertain «*im after hit death* iff eueh condition the 
cover no ant adopted the erect lee of eonfieeeting the property 
of e deeeeerd ©ffieisl to settle hie aoesunte with tho etate- 
tr eatery* vie hove referred earlier tc the maeroue eeeoo 
eh eying that efter the debt wee ©leered the repeining property 
wee teetered le the legal he ire* Sepetinee if the heir© took 
upon theweelttoe the reepmelbillfty of paying the debt no 
interference wee node with the property of the deeeeeed* 

However * free the rule© end regulation© laid down 
by the ftughei fewer ©re endued teal preetieee eh out the o p p I i p p I 
of the property of deeeseed pffipieip it due© net eppeer thet 
they ever laid olein to tho ewwrohip of the property of tho 
oteto off ieiele* The elo umwl i oi that the ftughei offioiold 
were deprived of the right of ownrtohlp of their property hep 
hoon neinly ©reeled hy tho mrepeon It avail# re wheee eooe w nt of 
the ftughei preetioe of eooheet i© itooif eontraddielory end 
hoped on heveey* p t ojwdloo ofwl ignerenoo ehewt the fhaghal 
institution©* too© (urepeen treveUero oteted thet tho fepetflt 
pieteed ewnetohip of ell thp property left hy hip ouhjopte in 
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«»•»«!* Other e confined the teperlel elate ta the property 
ef nablee M4 end • few eat end ad it ta teelede 

the pfopaftf ef wealthy per tone eerehenta »N twee peep la* 1 
In edit# ef eariatiefi te their etatenente they were w naateeee 
on the point that the Pwghel Catpever dale ad te he eole-heir 
ef the property ef hie nablee end ee eeeho tad it after their 
death* 2 Xt te aurprteing that we do not pet a dingle referenee 
in their wsoount te the faet that the property of the effleiel 
wee eeeheated due to hie fndebtneee te the etate* or beeeuee he 
died heit*ieee« Instead, they lay great etreee on the anperer 


2Juee hade te thie 

oonneetlen* 


(y* Hewfeina}* p* 104? 
te* p* 207 1 llpleaeft § pp« 54-55? 0 Loot* 
pn 103? Bernier* pp* 111*12 » 163* 167* 2041 fiotrie* 
p* 209? henueel* II* p* 3221 inaiieh feeterlee* 
Onfard* 1713, Vol* VIII (lS46*ff$J, p# 7* Their 
aheeruetlane alee leave the tepteeeien that the 
Chporor ueeti to awf er on the widow end ehiidren ef 
the deaeaeed whatever they liked oe a apeelal favewr 
te than* Out et the eafte line they etated that after 
the death ef e noble et leeet the gr&ndeane* if net 
pane* were radweed te beggary beeeuee of the oa eh a at 
eyatee* fleetly the none had te et®«t hie eeteer en 
hie ewn end no eoneid oration of hie fathor f e pmtMimi 
(Bernier* pp* 11* IS* 111*12)* 

The opinion of toe# eodern eeholaro en the nature ef 
the eeeheet te Pwghel Indie i# eleo netewerthy* 
toeardtag te 3*?t* Setter 
Caleutte* 1272* P* 111)* "The 
te be heir ef any deed eubjeut'e property union* he 
died without hewing hie pereenol ioewe er legal 
heire** In the view of »#*• fthamo wwohnl iowrawnt 
t^-vd fideinietratlon* Benbar f«B1§ p* «)•■ w 
enporet woe tho heir te oil property far whieh ne 
•teteente ^r^ |^^flii^»^ ^te^i^ut ^ ^e1M|1*^ 

only (e) that the oto t o »d uoo eheuld he the fleet 
elate en the eetete ef the d egr a d e d effielel and (h) . 
that te d l epeei n g the met ef hte property the hteg 
end net the nutiii eheuld have the deeteftve vale**" 
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*•1*0 th# Mil «f all hi# ***!«»# Thy# th# pltlwi a##vging 
f»e* th# Cuv#p#an taut### it v#ty different ft at lh«i *|#h 
had k«M PtliMllk I* Ul« P###laA aotOF###* 

Th*t th# Rughal *••!«! nsva? plained own os #h Ip 
of th# preparty »f th# atata-effieiaia at nablaa it eupporttd 
by th# f««t that th# oontonperary a our cat not only t#f«t to 
th# return of th# dooooood*# property to hi« hair a but in 
relation to #everal da«a«aad effioiale th#y hay# ai#« givan 
details about th# distribution of th#i» property a# on# thait 
ha ire* 

m mm jl 

Whii# dlapoaing of th« preparty of dao#«atd 
pfri«i« thar* «##• n# uniforci rule* fa# I* pom# oaaaa th# 

Iliarir la# #f inhat it one# vat Mhirad to and in other# it 
mi overlook##* Th# both kind# of opoopi# aro available in 
th# ooiit#npat«ty iomnh* *f t#f debiting th# #t#t# du#a f»«# 
t#i«n Khan*# property* (Caoa #•* IS) Sh«h 3 ah an ordarod that 
th# »##t #houid b# diatributad onong hi# h«i## #tri#tiy In 
#n##td«n## pith th# biitlit* 1 hahabot Khan (Case no* 40) di#d 
in tifS leaving only an# «rand#en» Th# tnp#t«t # r d# t #d th# 
property #f hah abet Khan t# b# d#p##lt#d In th# haitanl nai 


U 



TOijJEj ppa 1HT# R# 
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(wt) 


as the grandson was n«t legally authorised to InHtfil the 
property ef hie grandfather* * The possessions of All Harden 
Khen (Ceee No* If) were ordered te he distributed eneng hie 
hel*e hut here the I«l«lt lew wee disregarded in the dlvielen 
of Inherit met* Me left behind four eene end ten dau ght ers# 
Out of one erare rupees left by his# fifty leee were peld te 
pleat hie debt* rr«e the rareinlng fifty lees# thirty laee 
were given te Ibrahie Khan* the eldest pan and twenty laee 
were distributed aweng hie three sens and ten daughters# 2 
This unequal division of the property was obviously net in 
aeeordanee with the leleele law ef inherit ones* 3 After the 

death of Xtle«d«*ud dauleh (Case we* 19) his entire eeeete were 
handed ever te hie daughter# Mur 3 eh an Begun# by the leper lei 
order end the eene of the deeeassd were not given the legal 
shared? The property ef shujaat Khan (Case Me* ft) was 
srdered te be distributed aneng his heirs* These Mbs 
inherited hie inelwded one adapted sen end one daughter# 1 The 


*• IliaiMlsl (t^tar Me* 14<)» p* it* 

t* HSiUl Ballh . til# p* Iff* 


9* Cash of the four eene was legally entitled te 

and eagh ef the ten daughters te t«tH7T*ft« 

4* This is beme awt only by the curopean eewreee 0>e 


leene 

Uet# p* Iff) . 
property wee given 


• The Ira*' dees net rentier that hip 
inly te hie dewghtar* 


11# pp* TOM. 
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fomor iMONini !• ite Shariat mm net wliUid !• Mm» 1I 
«ny ihiti of ih« deeeeeed*o for in tilaa on 

edopted non it not Iravtiri a« a tool non* 1 The property lofl 
by Mojo Itihal Oat (coon no* 14) eneunting to ton loo rupees 
woo distributed at tbo inperial or cl at woang bio font omo* 1 
ft io oanotinoo naintslned that tho procedure? of distribution 
woo not in eoeordanoe with tbo Hindu low of Inbotltonoo** 

Haro it nay bo otatod that oo a natter of principle tbo Hindu 
law of inhat it *nca ao explained by Kami requires tbo equal 
diotribwtlan of property of a dooaaood father aeeng bio oodo»* 
But it appoavo frou tbo detailed olauooo of tbo aa»o a our a a of 
law tbet there woo no rigidity in eaintalning tbo equal 
diotribution among aona and that tbo oldoat a on woo entitled 
to got additional share in view of bio seniority and 
reap oneib lilt lee* S 




I* Quran* XVtSS# XXX ! XI f 4 • 

l* Mint 1» p* 114| n— irui U n a ra* XI 9 p P. 2I84I* 

Out of ton laoo left by tbo laJo # 1 laoo worn given 
to tbo oidoot o«bf while tbo ether tbtoo oono were 
conferred S laoo# 19 thousnad and 49 tb a u oond 
roopootivoly* 

I. N. h\hm »U, Th. amiat «-»!»» uwdt Hj»nm*.nM 

u The lawn of Hint (cne«tr«C*Bublar) oontainod in tbo 

Oolbi# 1114# Voi.XXV# p»94f 

no* 194)* 

te Ibid# pp* 94§«49 (article MOO* 10f» 119# Ill-lit). 
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Tha wtiti ptopctty of SaUtfrt Khen (C«n R«» It) 
w«« entrusted l»y the order of 8h«h 3 ah an to hla widow oho wop 
« Christian** Dili w*i iln o violation of tho Shariat ton 
of Inheritance* 2 out of tho two and half or oro rupee* loft 
by &o of Kh««» in each (Cooo No* 11 )» two orore end thirty loo 
rupees war* eeoheate d to the etc to and the rmaining twenty 
lace wore given to hie three tone and four d ought ore* but tho 
details of distribution are not available* 3 

uhat le very clear in the nbeve oeeee it tho foot 

that • e»et lees in the distribution of the property the enperor'd 

eef 

opinion and will p layman lap art ant pert end Shariat rulaa war# 
disregarded* 

Irrespritives of the fact that tho dlatributlon 
of the property aoong heir a of tho deseaoed official o woo in 
eeoordanae with or against the Shariat * it cannot bo disputed 
in view of the above dleeueelon that the official hioeoif* end 
not tho anparer* was sola* owner of hit property* 


1* ftanuesl* 1» ppm 194-95* 

2* One of tho several causes for eseiws&on fron 
inner it anea in telan it differ ones in religion. 
t al-ilrall* p* 4* tlllMfiri P* 49i *) 

9* fitiitoii Mum* *♦ p* iw. 
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The feat that the etooon patplt utrs alto 
eonsldeeed owners of their proptfly to established by 
different kind of doeunenta like that of division of 
Inhsritenoo and tele-deed* But nine# the eonttnporery 
•out ota tartly di seat a ad the pyebltno of cock* on people* 
oo only few oattt of their inheritance oould be trseed* 

In a dOQiiotnt of 1869 a*c# showing the division 
of property it it related that after the death of Darvtth 
ftuhtMad* hie houw one sold by hie heir* (eon# daughter end 
wife) to Shaikh Injudcsln Pthoud for end the eale«preeeed 
wee distributed mmg the holre according to their legal 
share* 1 In 1648 Dost Huhauoed* con of Selyed Kanal and a 
grandson of Salysd Den ditd* Hie property wee distributed 
by the ouftl mmg hie heirs too or ding to the Shariat* Ha had 
left behind four heire • wife# daughter* sister and brother* 
Retarding to tho adviee of the ouftl the property use divided 
into 24 ohavoo* Gut of which* 12 shorts were given to tho 
daughter* 8 to the brother* 3 eaeh to hie ulft and a later* 2 
In 1847 there uas a dispute mmg the doooeadsnto of fieiyod 
Oan over the distribution of their inherit od property* at 
the behest of the Coperor* the governor rent tho mi! and 


1" JMWtemJUM&iM* Pd# 20~*U 

2* Ibid*# pp* 2G8-7* 
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aafti along with tha aanunao ta diatrlbyta til* dlapytad 
property (hayaa and i«Hm) IN tUlattilt In in«I«ni 

with IN jtrtfftlt- and this was aatuaily dona* 1 In 1M9» 
Saiyad Shah htdiawaad died i taring bah In d a •<*»» a dayghtav 
•nd a wife* Tha nark of division af JdiatUmoa yaa asaign ad 
la tha ohiaf oari * Tha proparty yaa divldsd and glvsn ta tha 
hairs thair ailottad aharat ao a orbing to hia jitd^hanl* 2 In 
ffftft Saiyad ftanavr diad and laft a grant of TOO bighaa of 
land* It waa diatribwtad aaong hia haira • two vivas* fiaa 
aana and thaaa daoghtava in oonf amity with tha Shariat lay 
af Inhavitanaa* 3 In Il7t» Saiyad r«ilullnh rapraaantad ta 
»v»angsah that Saiyad huh®an*d» tha aldar brothar of tha 
plaintiff had takan tha antira prop arty (ana loa rvpao# and 
tan thou a and aahrafia) laft hy thair father and had dapriaad 
hia of hia lagal short* Tha dafandant yaa auaaanad ta tha 
aaurt to giaa an sxplanstian* Bafora going ta tha aaurt ha 
atatad tha aaaa kafara Qasl Ndiv ftastag* Asasrding ta hlh 
tha antira praparty af hia fathar yaa in paaaaaaian af tha 


la 


PP* 


UNIT. 


I. talantad Daawnant a of turanoaoh^a P alea* PP* 4MI* 

H la naCaySSth y tKat tha yffahST appaintad ana 
Shaikh «hdM9 Bahia aa har saynaal ta plaad tha aaaa 
an hat hahalf* 

>• Um h« m iny» w mw<* 





<w») 

i 

\ 

d ad t a ta d»a wife (ill* «M^t af Baiyid *wh«*aad§ Saiyad 
fntlulleh and Saiyad ZtliNil *Abidia)« She ay ant mn dlMNl 
•a tha aavvingaa af Saiyad fatlwllah and laiivnil Ad id in and 
aa»« iiavia of 1% waa epent on aenetrwaticn af a houee fat ilia 
aaaa two bvoih at a* Tha retaining property waa aiaa waad by 
thaw* Ilia da f and ant at at ad that ha did not taka avan hit 
lagal ahava in aonaldatation far hit aether* so tha 
allagatian af tha plaintiff againat hin waa baeeleee* a 
daawaant aarifiad by tha aati waa prop nr ad 
•totroont an* with that tf0w»ent ho oiorted for tht royal 
court* 1 Thar a ia no vafatanoa aa to what waa dona at tha 

vay«l court abaut tha rare* 

Tha ab ova inetaneee tend ta euggeet that tha 
aoneapt af orient e«prapr let erehip waa nat unknown in ftughal 
India* Thia ia bovna awt by tha faat that tha pvapavty 
(aovdble at iaaawable) laft bah ind by a pereaa waa ganataily 
abavad by hia iagal haiva in aecerdnnee with tha than ini* in 
additien ta tha ganavai inatvwatian fat tha diatvibutian af tbd 
ptaparty af a daaaaaad anang hia lawful heira» tha — aa a ata 
taah apaaial atapa ta ahaah iilagal ptaatiaaa in nattata «f 
inhatitanaa* In aaaa ataaa tha ttibal peapla faliawad thait 
awn awataaa in nattata af diviaian af inhatitanaa* Anna it 
wot vaaavtad ta lhah iahan that paapla af aattain ttibaa in 
Afghaniatan waad ta gin# eharaa ftoa tha property af a daa a a a ad 


t* uamksk ti— * t# Pt* tt-tt* 
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NVItR tl MM «M t© tfMlivt iMlHIWI lU«9«|llat» end 
Kim violotod in MUtULA t«l«« «f inhorltonoo* tn mpmm r 
Uohker *h«n t IN «M«M« of Kokul # to toko proopt 
stop# to stop this iUoeoi prcotlo©* 1 

Beoldoo, thovo ovo other documentary proofs 
whloh support tho viaw that tkovo onlotod privets ownership 
ot looot in lantfotf property (owltivoklo or hehitokir)* v» 
find quo owoh proof in tho sole-deeds. Zt io oppofont froo 
thoo that tho pooplo wore veotod pith tho ripht of t»MMfo» 
of thoir propooty whloh io ono of tho prMoquioito of privoto* 
ownership* wo hovo dioowoocd okovo that the honor of hir 
Darvooh woo ooid eft or hio doeth ky hlo hoiro and tho oolo- 
proeoodo woo diotrikwtod 00009 thoo** In onothor poor tho 
oo-ounoro of two howooo oro roportod to hovo ooid thro to 
Shoikh Chondon in tho pr oo o wo o of oin witnerooo* 1 tt io 
ovidont froo a o«le~drod of 1§»1 9 that poor non-miolioo ooid 
twonty kipho londo to Doloit Khon In return ftp A 

oolo-dood of tho poor period ototoo that tlndtokon ooid hi# 


to Qoawinlt Oedoheh loop* Iff pp» 3SS«dfe SoO oldO 
hmMsataU&M us tn?*) for shah 3ohen*o^ inot row 
tiono to too orrioiolo for dldtvikwtion ofTinhotlloi 
ptoporty ooonf hoiro aooordino to tho |fcdtA&| * 

S« Zkldet pp« »44. 

4* tUMlfel Solatia* (od« ky Ooohimddi«i)t Ooihi 

iwot pp* H * 1 4i 
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garden iwotiliftfi It bigha lent ei ft tOt range tv«M to the 
agents of the state for t* 1300# 1 In thin toe u ea n t too it 

no# iloatly wpUincd thot the ««Nm won the property of the 
teller* 


Mother not of svltanee whieh supports the view 
thot the oteto recognised the private owner oh ip in fount in the 
teeueento referring to the eequirenent of^ private lento by 
tho oteto* They reveal the feet that whenever the etete 
roouir ad oooo private lend for the pwhlie wee it previtot 
nonetary eoaponeetien to the eoeupent of that lent* tn tho 
felon of fturangxeb It wee decided to construct ® noegue* pone 
ohepe ant e well in the Ghent of tho town of hereto (a town in 
Jodhpur etete)* On the prepneet elte for oonet root ion there 
were houeee of eeno newhuellne# On their objection te the 
governaent'e propeeei for the eeit eonetruetlon on their lenttf 
they were perewotet te five their lent in return far e 
reasonable or lee ant they a greet to it* 2 In tho rono pot lot 
whon tho got oo of Oolhi towerto Lahore proved inewffieient* an 
otter wae ioowot to overt three nore gatae at thlr plane* fn 
terry oat the aahene aeverel privet# bull tinge hat ta be 
hnealiet dawn* It wee dene after the etete had peld due 



Pea eerth Library# dapertaant of Hi 
biigatrh* ff* H*«40» 

I* HmJtei fftti PP* 41 1 *44 0 * 
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oaupanadtion to tha mum of Di«h build Inge** In 
ftAdiifi «««• whan the gov orn o e nt tfMiinl to build « mil 
in th# chawk of Aurangabad elty* i«« Jots protaatad and 
auMNlfi tUi»fl«liv« iltu« They wore aeked to euplein bit 
eeuae of their prH«ak* They elaloed oumrehip of the lend 
on which the Mtil u«» to bo eonetruoted* Inetead of 
ignoring their pretest* the governoent gave then tine to 
oboe proof of own •» ah ip of the dloputed lend* 2 It oeeno the 
govornoent agree d to aeeept their olein for the ownership* 
provided it wee legally proved* 

On the baelo of the above dioouoeion it oeeno 
unreasonable to eeeopt the eoounption of the foreign travellers 
that there u»e no private owner oh Ip in nughol Indio* Thio 
aeeiOMtlan hao no ground particularly in view of tho above* 
oentiened evidenee - eaeee eh owing tho reel nature of tho 
e ooh oetf Inheritanoe of tho property of a doooaood parson by 
hie lawful heirs and the right of transfer of property through 
rale* 


la Manure!* It* p« 1ft* 

2* Uaaaioi Bsmoi* pp« 50-tl* 
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the wnnutiLm. 

Tho i" ugh •! (Adi utlnaiaa^ a groat develop* ont 
In Inland and foreign trade* II wad «n aatabliaHcA policy of 
th* Mughal Ceearoro lo eneourag* eerehante and give Incentive 
to tree®. They frequently tool adalniatrcUva steps lo 
oranote tvado one nrovldo feel litis* lo were* onto* eso ad ally 
of th* foreign count riot. They word ollowod not only lo 
c*rty on their Irado within the Mughal territories* but wore 
also provided o rot act l on fro* oelootallon anti h&reddeent at 

■fhfc 

the hands of^ state official*. Soottioeo eneeial of floor* wars 
unpointed by Iho fteooror lo look after Iholr Interest* In a 
rsoly to a latlar of ring 3#iao t of fnglsnc 
seeking oerotselon for Cngllsh eerohante lo Irado with India* 
Sahangir wrolo* **H# ha* received with delight Iho king 9 * 
latter of friendship and the nrasanta which eeooooenled II* 
and ha* now Issued ordors that the fngUoh eerohants ho given 
f t d d ddo and rooldonoo and that none of Mo subject* shall 
Injure or ftdleol either then or Iholr shies and goods. Th* 
dor* of Ihlo oollor ha* boon o pe ri lled to A#af w**n who ha* 
booh Instructed la granl Iho Cngliah *11 their desires. r1 mi 
agroooonl oonoludod botwoon the ^oghal aithorilloo and Iho 


'• '"“Hf--"*? **: 1 >. o«f« m, i»w. 
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v«prM«ntalUc of the English «t duvet In t6?3 «lu ensured 
thet the nowanent ef the Cngllah oar nw ana would net he hindered 
In any way and on any pretext* 1 then the agreement wee renewed 
In fC?4, the oc*e points were eoeln en oh seised* 7 

hy the eoneeneenent ef Shah 3«han*e reign, the 
Portuguese, the Dutch and the C noil eh cannon! e» had eetohllehed 
their trading centra* and fully dwelled themselves ef the 
fveedon end faolUtlee of trade Granted by the ^ughal government* 
There had been no change In the general policy of the etete In 
thla nerloti towards the foreion oerohants, but their eutuel 
rivalries and confrontation# theneelwee created hurdle for then 
end led to banner their connerolel act! vi tier* The Dutch the 
hod already eetabllehed their faetoiieo at different placet get 

m 

no re encourogenent free Sheh 3ehan* The eoneror eloo granted 


i* tnatfij;, f f»££8dft» » =• si* in 

English were not allowed to buy or conotruot o 
building, but they oould hire it for a factory or 

! (t H {iR"" 11 * °* n ' f«rt«rt«» 

t* Cnollfh factorise * tit Gnferd, f9M, 

0»* ??•?!. 


3* tn i faman loouod In the nme of the Chief Dot oh 
faster a* Agra doted IS August # t*33» ho adoutod the 
Out oh Of oil enoolblo nooloteneo and pvotootlon 
•dal net eeoreeelen end Injustice tetters (Dutch ^ 
vela U Kft»34, »• ccxvf , wide Abu Khair huh «n ad 

sssrai yfr in *** 


• MtSl 
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eowtvdil to tlio (tug II oh nerohento tr acting In 

India* 1 If any eon plaint Mat lodged with htn about any unjuot 
troaftnent nf tha of fid ala to than ho took effective otono to 
ronovo thotr grl overmen* a fatnan of Shah 3 than toouod to tho 
outaoaddl of hunt arobad fafcbarebad) on 3 Jovanber f«3? oayo* 
*lt h«o boon reoreoented to the aoooror that tho Cnglloh 
north onto frequenting to tho porta of Surat and Broach par 
there tho euatooery (tattoo and that they halo a faonan froo hit 
oajooty to tho of foot that ne one ohall nafce any other dan and 
in reenact of thalr gooda In place* Mow tha nut at odd of 
^ootorohod danonda tho •«*( Paynonto fron than on thalr gooda 
brought fron and taken to pur a h (Bengal and Bihar '• Order la 
therefore given to thooo and other of fi dole not to no lost the 
rngttah for dutleo and other peynmto on thdr gooda* * 3 By a 
foinon of shah 3 then dated n August fi«3 door Inatructlona 
nor# given to tho adetdetrative officer# to provide oil kind 
of faoilitloo to tho British norehanto and dbetrfn fron 


f># flit • t P# XXMl u MfwCUCIItn it 

7. hutaeaddl (Superintendent of port ) wa# fully 

reoponelMe for tho affaire of norto* But in ineertent 
•attorn ho could not act on hie own, and to eeneutt the 
gover n o r* 

3* tamtu, von i (v«*s<*n), o«ron>, i»«, 

P* 413* 
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harassing the ** 1 

The noil cy of nrovtding necessary fedUiici to 
tlio f or oi on Merchants for tho eneourags of trade onO eon*efee 

continued In thi U»t of ftufengreh* In a fa»»n addressed to 

officials 

the qovernasnlj^ Aurangreb laid groat eonheals on provisions for 
transport facilities, Monetary assistance mti fair dealings 
towards the Dutch* The fi»m Ida down that the Dutch shall 
be at liberty to engage oo Many carte , bo acts of burden v 
.ctf.flO.ano etc* at they require for transport of their goods* 

The oonoy given by the* at deeeelt would at once bo root or oo 

not 

after the execution of tba contract and they need^acoept 
r?o grantees far tba SaMof tba governors oust cad at tbeo In 
recovering their debts end orotoot tbeo «g<glnat Injustice* for 
tbo bettor observance of tbo tdng'o decreet tbo governor should 

send a reeoonolblo Person in eutberlty to accoocany tbeo on tbo 

7 

wo y* 


the dollar fa n«no of Aurangreb wore Issued In favour 
of tbo CnglloN oerehente granting tbeo eertdn privileges and 
eoncoodona «nd ensuring Just treatment towerco tbeo * 3 Ho Id 

1 * IbtcU, on* 4 i«-iS* 

*• r.itorl LaasLi * ff - 

3 * 1 ib*i^a» ftflPfllt XtY 
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•Iso reoorted to hevs permitted the English to aOPoi nt their 
representative at the court to take ear* of their interest* 1 

Hor# it may bo Mentioned regarding all documents 
issued by • Mughal emoero r granting concessions and privi loots 
to Merchants that as a rule they wsrs required to be renewed 
after his desth by his sucesssor* Writing to directors of ths 
Company at London, Francis Brston (an English factor) writes, 
•Alder, having been to court to congratulate the new king 
(Shah 3 ah an). Managed in this way to procure ths rsnewal of Most 
of the company's forcer orlvi leges* • The English factors knew 
very well the ways and naans of obtaining confirmation of 
privileges ana concessions granted by early Mughal rulers* "This 
new king hrangreebe* wrote a factor, "expects a mubatlka fnubarak) 
er a congratulating of his coming to the throne of his yett 
living father, and therefore we intend Mr Forster fone of the 
Ceuneell now) upp whether with • flttlnge oresent and instruction 
to confirm former agreenents and privileges and to require sene 
ethers that are wsntlngs** 3 

The death of a governor also invalidated his order 
concerning reduction of eustoo duty or other trading facilities 


1* English Factories . XZ Z t (l§6S-«9), Oxford, 1927, 

o»li7* 

2* md*, VII f 1842-45 ), o, 135* 

3* I bio* , X (l88S-8*l), op. ?t4, 3^3. 


•••138 



fu§> 


which bed to be confl rmed by bio successor or tbo optrofi 
An English f actor at *andl arc fThette) wrote to Surat 
nreslCeney, *The booth of the governor h«o invalidated tbo 
dastak 1 bo 9000 uo for freeing tie free tbo Irksome tint lee 
of water rowdeere (gjtUbttk* tronolt duty )t which at our 
cooing forth wo got renewed , being t that eooe of tbo off l core 
of the Cheat began to trouble our boatmen* >ee If our goods 
gopt downe before o new governor arrives* It will receive touch 
oorturbetlon*** Tbo dootb of mr Sunla In *963 neeeoeltated 
the renewal of tbo rarvanaS 3 looued by btw In favour of tbo 
Fnglleb Merchants* An rngltah factor wrote* w oo»e few days 
case hither letter net the dogchowky from Cock an (Dacca ) to 
tbo kbbefe of tblo nlacs* Dowell Ccun (tout Khan) # and are 
doooodod forward to tbo king Intimating the death of heerjunle 
whoso obi rw ana faarwana ) by which wo set all tbo Honourable 
earn n antes affairs* both boro end In Qengeli, will now bo of no 
effect for uo* So that wo eery Much fear# If we hove not tblo 
now fc'nge Phtroaund (farman * (oo well at the Dutch hove)* 
S ud d en ly $ wo Obeli oooroo bo ouffotod to carry on our mooter 
affaire without eneoeelee trouble end tbo oaylng of ouotooot 


U An of fl el el permit* generally uood In roforoneo 
to tbo tronolt of goodo* 

3 * An edslnt strati ve order to o subordinate offtetel* 
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ovory natty QMtfftor taktnQ oeeaaalon to do* and 1% 

of eo** 1 

Thoro era onough e atari ala In tho contoeoorary 
oaureoo anedelly tho European onoo that unde* tho ftughalo 
not only ruloo onlotod for oaf tty of tho ttadiri and ooeurity 
of thoir eorehandtoo* theta ruloo Hod aloe tho fore# of loo 
©o thoy uoro actod upon. 

Arif imtfiart infoteo no that In tho c^rly yooro 
of 4kb«r f o tolgn notch .anto froo dlfforont r^rtt of tho world 
c.-o»o to It ado with tndl »• With route© Oaf© ©net «any 
coneooolon granted to thoe v thoy wore haeny to carry on their 
cooeoretal ootloltloo In the country* 7 ’tilt on finch who 
viol tod Indio during tho early oovontoonth century 
found oony nolle* nooto on tho ienortont routes, orovonting 
highway rohbori os «nd ottondlng to tho uolforo of treoolloro 
ond eorohanto* 3 

In tpito of oil theoo oroeoutlono* if tho ttodoro 
wore robbed en the way* tho odetniotrotivo affloeeo (under uheee 




f. Mr 2 • IUMBt e*tfL» nmowt i«**» 

oo« SM’* 


9* Early Trteolo * o* 144* 
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JuyUAdlm IW» happened) were required to «ako good their 
lots* Th*y had dither to recover the stolen gootft ot had to 
ooy eoooanaetion for it* 1 Protection of t *2&f&2SJ&J£t 
fa aft lea )» ••Mtmli and travellers and prevention of robbery 
end oil kino of horaoeoent veo primarily entrusted to Kotwal * 
fauidar. reel nd at end JjiyUiK* Af% tnoortent function of 
the iBtWil enumerated In the ^ wee^cat roll! ng^et root » of 
the dty ot night and to toko dote of the safety of Ufo and 
property of tho el tl rone* To apprehend the robfctve wee also 
Included In the duties of tho kotwal * tf he foiled to restore 

tho robbed goods to ito rightful owner, ho war hold reeponelble 
to coononoate tho looo*^ Theve^ot, a i?th century tr«t — 
conflroa tho j when he oayo that *otwcl hod to oatrol tho 
otrooto of the town at night to prevent theft and robbery* Ho 
woo answerable for oil vobbeoiee caoeittod in hlo jurledlotlon 


«* *here ere eeverel rofereneee in tho onntonpnreff 
document a and recorda to tho rule that IN lN|l 
Offlclolo would bo hold reapenoible for t> — v ft ng 
tho stolon or robbed good# of o tradot and In Ml 
of failure they ware to coooonoate for tho l oo o » 

(A*P*M* f Aligafh) ff* i8b*lta| otohatoMa tlth RiV« 
f. 992; 4Sth fUV* f. 66! tnoli ogTSBano* Xtt 
'*68-67), Oxford, 1<?l2, pn. Iff, J 44 Mil 
II, o* 423* 


?* ftl^> . I • 0* l7t. 


e**tl* 





and va« llabl* U a aka ««M tha loot* 1 Rainatatlng 
AtaaquUah Khan on tha ooat of f auJdar Auranerab had four 
canal tl ana for l*i* aarvlea* On* of than faquir *6 that ha 
»uat oak* tha boundarlaa of hi a Juviodtotlon fra* fro* 
robbora and fully «afo# oo that tha traveller** oorohanto and 
t radar* could travel without any anxiety* 7 Through a fail an 
loauocl In ffiSO tha »«»wr aoaarad tha £ngllah,lf thoy war* 
robbed ,th» laolrdar would a aka effort to racovar thalr gooda. 3 

An art fro* thaaa a*lnlatrattv« regulatlona about 
tha aaeurlty of tha «*arah*idiaa thara ta «r»nla evldanaa to 
show that tha traders actually racalvad coo mentation for tha 
loaa thoy auf farad at tha h*nO* of robbora* an rngllsh 
Caravan going fro* igra to Surat during the reign of lahanglr 
woo robbad* Tha caravan a uf fated tha loss of fourtaan ehurlaa 4 


1* Thavanoti on* fT-Wt hanuad# tt » 4T3* 

?. Buga*atH ’Alw oltl 'L attar ho. U ) a* M* 

*• taalltfi ,f affiff tljai ' «*• * (m***) no* iwn* 

4* Tha Churl waa a unit by whleh 1 net go w«a 

J anarally bought* ft la aftan tat* ad by tha 
••tar* ac a bundla* Tha graatar Churl woe a 
Uttla ovar flv* *auma in weight and tha w«ll»v 

!7l, , tr*o!!T? r mmMd * ft” 11 * 1 r « etMl — • 1 ’on* 
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of Bayana indigo* On repreaentation by the fnglieh *erehante» 
Prince Khurrw (the governor of Gujarat) ordered Abdur Aahla 
Khan Khan Khenan 1 to eoamaneata tha tnglioh traders for tha 
toaa of their inUgo** Robert Shortly anti Ha coop any arrived 
at tahrl flandar in 1013 to at art thaia trad© in India* Tha 
Port ugueoe* who war© already settled there# eonenlred with tha 
port governor to drive than out of tha country* At thatr 
Instance fhereSy and hi© eoan«nlona ware nolaatad end ©tripped 
of thatr gooda* Thatr house v«a alao burnt* Jharaly e«a>a to 
tha Court and t of owed 3«hengir of tha incident* Tha aooatar 

-Hk. 

orcered tha Inert eonenpnt of ^governor and the toot* of hi a houaa* 
Tha Portuguese aacanad tha nurti ahnant ©a thay hod abandoned tha 
town* Tha an oar or bestowed upon Sherely twelve thousand rupaao 
In oath and Jawala worth six thousand rupaao* 3 Sows nt peasants 


1* Abdur A able » son of Mr# Khan halo in turn tha 
govarnaanta of 3eunpur» button */>e 3|nd and wan at 
this Una Inchsvgo of tha opotaUono agoinot %ho 

Dace an provinces* 

?• t ^ |ii ^ f a|| |g ^ |^* t (f9i9«f 1 )» nr* 8948» 91-tit 

>• »fl»— . II, no. )».?. Tf»« «nM Bfwtn 

to Sharaly was apparently to eonpenoato for hi a loop* 
ha was net oaUofiad and denanded one lac rupaaa* 

8ut tha Ung refuted to eonoada to it as ha aanaldavad 
tha danand unraaoonabla* 
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looted « Dutch factory at Surat In 1645. cn report of the Dutch 
factor the governor took no action. The Dutch then blocked the 
port of Surat and demanded « heavy indemnity for their loaa due to 
the robbery. On being informed of it# shah Jab an ordered payment of 
the compensation to them from the state-treasury and instructed the 

i 

governor to replenish the sum to the state-treasury. ..hen an 
English caravan was robbed near Mathura in 1650# the emperor ordered 

the governor of the province to recover the goods# otherwise he 

2 

himself would have to compensate the English traders. 

It was reported to Aurangzeb that Prince Muhammad Azam# 
the governor of Ahmed ab id# took no action against Janaji Delve who 
had plundered some foreign merchants on the Surat highway. The 
prince clarified that the robbery had occurred within the jurisdic- 
tion of Am an at Khan ( fauldar ? and so he was not responsible for it. 
The emperor ordered that ranks of the prince be reduced by five 
thousand for negligence in his duty and the loss of the merchants 
be made good by his agent. 3 

It is evident from a number of references in the sources 
thst the Mughels had also made provision for giving loans to the 
merchants and traders. The English factor at Surat informs us thst 
Mir Musa# the governor of Surat# granted a loan of thirty thousand 
rupees to the English merchants in 1637. 4 In another case relating 

1. Manucci, 11# pp. 196-97; KngUy.h. fffSSgilgl* 

(1642-45), p. 272. 

2 . Mulish Factories # VIll (1646-50), pp. 300-1. 

uIMiaaldL* P- 

4. English factories # VI (1637-41), p# 193. 
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to Thatta it la stated that the factors faced thejie the problem of 
the shortage of money because they had to make regular payments to 
the state treasury in satisfaction of the advanced money granted to 

i 

them. There are recorded some other cases in the foreign accounts 

a 

which also elaborate the same point* The usefulness of such 
provisions for the commercial purposes apart* it la important to 
note here that in the available cases about the grant of loan to 
the merchants no reference is made to the realisation of Interest 

3 

from them* so it may be Interred that the loan was interest-free • 
But it cannot be overlooked that in the same period we find the 
flouriahment of a professional class of money-lenders ( sohukar . 
mahalana and serrate ) who usually lent money lor usurious, gains* 

The members of ruling class* merchants as well as the common men 
obtained loan from them to meet their requirements and obviously 
they repaid it with interest* It appears that the Mughal govern- 
ment took no steps to stop this illegal practice or to prevent the 
money-lenders from carrying on their business* Here* the influence 
of the established custom and the local practices is clearly visible 


1* Ibid* VIII (1646-50), p. 72* 

2. Ibid* IV (1630-33)* pp* 324-25? VI (1637-41)* p* 100/ 
VIII (1646-50)* p* 72* 


3* 


The well-known schemes of taaavl and musa’ada t also worked 
during the Mughal rule for giving money in advance to the 
peasants and state officials respectively and there is no 
evidence to suggest that any interest was charged from 
those persons who availed of those schemes* For references 
to the usual •« Mn* p. x * p * 2429 

(MS* Aliarh* Abduasalem* tarsia* No* 
*°r the Mil' P* 139/ 

SfAffgteg .Pgcum fn $s Ogjsafth Jjfegp.!:*. *fAflBkPP.4e*66* 224# 

pp. 22* 514- 

h k*Y**f*30* Heoardlno the muaaadi 
Ain makes additional point that from the second year of 
granting the loan an extra amount ( afsunl ) wee begun to be 
added to the principal till the end of the tenth year and 
that it was collected along with the principal at the time 
of repayment* 
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tfgwjJL rmr- 


The MM«rci«l taxes were Included umong the 
sources of eh* state revenue free the very early parted of 
felon* The origin of custom cutlet on merchandise known »* 
ushur 1 le traced hack to the reign of *uoet t tie eeeono 
callnh (834-44 A*D* )• Initially It cues to he levied from 
the non-hjeiio merchant a trading In th* duello count rlee after 
the renort of Abu ftuos al-Asherl * the governor of Kufe* that 
tax of tan car cent wee being reelleeo from the fuelln 

5 

march ante In foreign countries* Gradually, the tax eaee te 
be levied from the |r uellme and non-f isllna both with variola 
rates » vlr* 1*1 P*e* for the neronle of dar-ul herb * 3 p*e* for 
rtonla and ?£r>* c. for hustles* tt waa charged annually: co e 


*iehr ) liter cl ly deans tentha or tithe. 
aSpUi 


(pit of 

t eft bee* tt wac aoollod to euatcno out lea a* they 
wer# originally levied at the rata of |9 p*e* Its 
uaa tn olural torn waa apparently to distinguish 
It from put ted levied exclusively from the PupIIm 
on land produce* tn Pre«€ tipple Arable the title 
wed aide eolleeted free the nerehants padding 
through Peeee end *e*ne and this wad known oc 
|dM (pi* of £afcd* moaning euotem duty)* 3urJl 
faniit Karachi * 1*4» 

P* Hit 

On the reoert of the governor# Cellph ‘teat had 
directed hi* te levy the e«ne charge feed the 
foreign ear oh ante trading In the huelln eeuntrlee* 
(kitah-ul Kharal* p* 138 J.Whpn the Chrletlene of 
Pddp] te Pleeeln Syria* mew celled h el recoils) 
requ ested the oellph te allow then far trading In 
Arable end they offered to Pay the j|8&|£ h * 
eoneede d te their request (tWd*>. 
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aerehant af tar o eying It one* waa free to transport Kit goods 
any where within tho year without any extra oayaent* Tha 
earehandl sa ©sating iaat than tuo hundred ue* extent ad froa 
tha duty* Only tha dealer*© artlelaa war© subject to duty 
and no aaatah of a ©arson** belongings was semltted at tha 
check noots * 1 

During tha fusllne rule in !ndl@ f the customs 
charges and sort duties wars included in the regular aoureaa 
of state revenue* nut tha fceras uaad by the eh ronl clara to 
denote tha auatooia wars not uni fora but Variant* The word 
rak at . originally cenotlng a sural y religious tax Payable by 
the h islias only, v«a indi serial nataly used in the hughal 
India for cuatoa and transit duties realised froa both tha 
nualiaa and non«huali»a. Though during the « alhl Sultanate 
tha word eat at w»a aoatly uaad in Ita original sense but eoae- 
tiaea it danotad eartain taxaa on aarehandlaa also. In 


h "Uatol.MttdJ; ** 13^33* During the fladeyyd 
and Abbaaid Caliphate* tha a«aa regulations wars 
followed* It la related that euatea duty wad 
laviad froa tha ahlos (laadad with aarehandlaa) 
Dadoing through their frontier towns* It was 
call set ad in sash or tdnd* In the reign of Uaftlq 
91 It ah* the Abbaaid Cali oh (84?*4? a*D* ). tha 
revenue cel last are of Ve»an uaad to realise tha 

Sendai * soak, elnnaeen* e«»pher and dibar Qurji* 
SS, DO* Wll al-Oaigaahandl» subh^ul A»aha* 
Cairo* i*is* val* III* p* fis*) 


• * • 14S 


fuii#ut:±.£li«i. JUililM 2U*L' the 

An the «»ni« of • religious too) ti listed in the logoi 
sources of otst* rewenns and the ter* *ushur had boon used 
for custoe or transit duties** Out oooe chronicles of the 
norloc aoely th« tern tafcal to the transit duos only* 7 

Tn "ughel Ind* the rakat rend. nod aa obligatory 
tax on the Outline hut It was not collected of ft ol oily and 
the term we* rarely used In this sente in ths contemporary 
chronicles* Inner! si famons and official documents*'* In the 
official records of ths huQhals the tern rakat signified 
custom @nd transit duties* Sons other terns such as ushur * 


1 * 


library* ttcort** 
Aligarh )| f* til* 


. e tlig«rh f vi$4* 09 Bt 
fAnonynous )• holograph* 
XI tt * 547) Hesoareh 
Department of History • * 



'the 


4i nut: din h«b; 


rot 



?• shoos 31 raj Afif* 

np* 374*75 * 447? Ainuddin Tfshra* 
hahru* (od* About Rashid) Aligarh* (undated) 
»o* 157*03* Discussing the abolition of 
tronoit dues by nuh*med Tughlaq* I bn 
6 flints hefl used the word oakus for/Cgahlo* 

i. it* snvt )• 


Cairo* itifl an** Pti 


3* Outing the reign of rirut Shdh the sakai woo 
inoludod tfNing the sources of ototo menus* 
but there io no ovi do ne e to show that it wad 
•rot so Hooted end distributed by effielel 
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&IX* 1 JUtfibi’* Clidal da ft ChWal yak were often used 
Indlnrlilniitly In the i#« sense* Moreover the use ef-fhe. 
different terms by the Persian ehrenielere to desert be the 
•«me ten h«e created the l» pres si on that they were used 
synonymously* 

The terminology for the custom duties apart * 
these were generally charged at the ports and frontier tonne 
from the merchants entering from outside* The rate of demand 
under this head did not exceed ?♦ 1 ft per cent during akbar'e 


It originally eeant •tribute* taken by a ting 
frost another » but In Mughal Indio It signifies a 
tell or tax levied by the road Patrol* fn the 
•pinion of Tarrett this was Identical with the word 
twoha * He etetee that the two ore in several 
i net emee found eoupled together when reel eat on ef 
twee ere mentions** and perhaps they were thus 
employed to express ell eeeaee of whatever bind 
ever end above the lend revenue* 'ftln * (Cng*tr* ) ( 
It# p* 347, n*i* ) tee alee H. cl 11 of 


E&9 p* wry n*i* t see aivs n* uuoiy 


londen# 


XMShMf literally meaning a royal seal or stwp* 
ptgnlfiea custom duty en Imported or exported goods § 


i, 


frwhano an and *aj f rutubkhsneH Khsyyw* Tehran 
vel* tty oo* if97*88>* In the words of Abul fork* 

•In every kingdom the government taxes the property 
of subjects ever end above the lend revenue end this 
Is e ailed Twoha* faigt ltd* ?**)• The two author 
usee the tew ljmeha at several plaeat In the mewing 
ef Inland telle Min » tl » e* Ahhbat iwa* tit# 

p* fHu See aldeVadawnl • ft* p* §71* Inthe opinion 
ef Crwktn fed guoted by Tsrrett* 


p* 41B» n*i ) •The iMBbi •lonlflee^tfie etwp ten All 
wtmeio* goads t cloth 9 etc* brought Into the sountry 
ere at wood end aafbed end e tw eol lasted*” Clliet 
ftaeulre. op* 4*9) had dleeuaeed bai* twfti end dther 
tewsf but had net determined their epeefne fleeal 
elgnlfl 


fCng* Tr)*n* 
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role** 1 According to Abul F«t!« the total sue coll acted fro* 
various oooooo and duties* before they were abolished ea seeded 
the locoes froo land revenue of the country*^ hireauddln 

Bahhehi and fair! SirhlntA loosely stated It to be egual to the 

* 

revenues of Iran* fn Qadaunl*e estieate the aonay realised 
free the customs and lim collectively amounted to few 
stores** 

In the reign of 3ahaoglr the customs continued 
to be real! red team the merchants at the r jtc of ear cant* 

In 16 IS Ddbanolr ordered that the duty should not exceed two 
end a half oar cent* 5 This order concerned to 1 he sort of 
Cambay* It arrears from finch *0 account Cl«T8-fi) that at the 
coat of 3ur»t the duty was reoUoed et the rate of ?l* 3 and 7 

a 

nee cent for goods* victuals and money re a actively* There 
ere, however* sons references of the later years of 3shangir*e 


144-45, vueuf nrf: 

) also went! one the 


1* Ain* I * oo* 

2ZaOL> Karachi, 1«1» o* 186 
ease rate about Ahbar’s reign with special 
refarance te Thatta* 


7. Ahbar gjfcj * tit* po* 795-86* 



f* S8a* 


'el. 11* 0 * 247? rdlti 9ifhlndl • 
-.agranh to* i63 <Ns* 8r* hue* or tie) 
brery* Department of history (A*h*u* 1* 


4* *sd«jni, it* p* 776* 


S* Turuh. po* 706-7* 

*• UUn lm«Ut <><>• «4 -js. 
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Mien which euQoeat a higher rate* According to eh eg reorient 
*ede between the hughel authorities and CngUeh eerehente In 
I4f7» the letter were required to per cualcaa at the fete of 
3* per een t#* deleaert dee etatee about Surat that the duty 

on ell eaoerte and lenorta was taken at the rote of 34 ear 
cent* 7 


to the reign of Sh#i 3 ah art too nd a half oat 

cent la eteted to hour been the general rote at hulten for 

« 

goo da eent to Candhar or Thatta* ’’hilt* at Surat the earchanta 

4he 

Individually charged 4-fct 5 car cent* the CngUah and^Duteh 
eonnanlea ware required to cay the duty at a leeaerrata* 4 
Curing hia governorehin of dengal (f334«8?)# ihuja had 
neroitted the Dutch to trade in Bengal and hod lenoeed a duty 

C 

of # o*c. on ell their lenorte and ex H>rts« It ie however 
evident free a fare an of huh«*ead Shah that in the reign of 
Shah 3«hen the CngUeh eerehente were Ueble to nay only 9 


1* fill tf Hr PTCElf, All* h. tS«l Purehaee, 


9* franeleee heleaevt* The Reeofietrantie Cng* 
p* Ceyl 1 v#M. horel «»*i TJ»anol Pe f ndl a . 
lW» O* 49* 


tr« 

Delhi , 


S. tana r«etort— . IV CtMS-W ), po. US-3». 


4* terernl er» o* t» aut according to Tavernier the 
difference In rote did net ramjet te »ueh ee the 
n»9d«|Pi had to give ereeente te of fid eld* 

•* Letters (but eh) tel* iv (d4§-4T) ccillt t# # 


vide rmrooqu*, oo.cit. o. 1S». 
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pot oont* 5 During III* reign of Aurongreb the administration 
of the coats* duties wed systsoetlsed and adjuotoonts Mf« 
*ada In thdv rates* It oloo aposars that on attoopt was a ads 
by tho Coparor to reconcile It with th« lolcdfo oyotsst f 
taxation* 7 By Aur*ng tab's f -roan Issued In the 0th regnal 
year (l00*«4*l the official rate of the eootoo duties woo 
fixed «t 3* rmr sent In ease of rusllos, 3* nee sent for 
Christians and 6 set sent for Hindus*' 5 Tswetnlot and 
Thevenot stated that the levy on the Christ! one was Increased 

4 

to 4 p*c* There are several references In the cont so notary 
source* which suggest that the custee duty woe actually 
collected at the oreserlbed rate In hla telon* 5 It Is to be 


1* *• 

2m Atirengreo had ordered the revere officials to 

rsoort to 3a«l Abra* the aaount realised froo the 
noolloa and nonius Uos in cots too duty* CAhhbarat * 
4Hh B tonal Vsar, f* 30)* It »ay be else osntfoned 
here that Aitrangtsb, loaning in view the lilsde 
tost had essonted fro* the ouotao cuty all oeode 
wore below the veldt of fifty two and half fupooo 
fol tat * t, CO* 380-09)* 


3* 


t * OP* 
103-08 


9 Uli MS-4, 3 4? mjrjt (Supplooont) 

im y ni 


pp# 1T?| 103-O8* Tho 1M ISupnleooi 
duty for tho JUttL (n«0U belonging 
harfe ) ad 4 oor oant (Ibid* p* 103% 

4* T aversion »• #1 Thevenot • fit# n* 333 * 

9* theft then* It, op* 3*0-30 1 
AhhbaraS* 38th Aoonel Tear* 
rfillinl 


Lhoo tho 
to tho tiar-ul 



39a-bf henucol * It, p* 

faiterieo* 3X1 ffMS «0*T, pp* *3-73. ft le Interest 
Inf io nets that the Out oh wort roq wired to Pay to 
tho English tho Oddtso duty at the sets of 2« at 
fort it* David whidh was undov docupstlon of tho 
English (hamiodit fit, pp* SIHI?* 
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noted hem that the above praserlbed rate u&s In e on r a rally 
with the shariat In e«ee of huellae end H Indue both (If 
treated ee «!»»!• )« hut In e««e of the barbie end Christians 
the situation was different*^ 

In the eighth year of hie reign ( 1666 ) Aumngxeb 
abolished eustoe doty totally In eat# of r-uallw oerehante for 
eoaatlea * 7 but reiopoaed It In the 25th regnal ye at ff483-54* 
when it was oteoovarec that eaee Huellea nerehante were padding 
off the eerohafiel.ee of the nen^hoeUee ee their own* «e causing 
greet loee to the exchequer * 3 Alexander Hamilton* who vlelted 
Stirdl about observed that the oust on on the coooe of 
Hualiae w©s charged at the rate of 2 net cent end on that of 
Christiana and Hindus «t 3# and 5 Mr ©ante respectively** 


1* In base of the Christians, it should hews boon 
5< (prowl dad they were treated as tlwnl e ) and 

thf in that of harbie as axoleined earlier* 

2* Khafi Khan* It* on* 22 9*3 f}| pi rat. I* ee* 245-44? 

W: W&Jhfa: & 

3* Khafi Khan* If, 0* 2301 Hirst * t .pp* 255-W! 
£m=ULiUM» yetegt a* WeTJIe fr»9t Bed. library* 
1«U Weseeten library* neo a rt»c t of History (urn)** 
Aligarh)* f* «Oal Cnailshf eateries * xtfl (lMM9) 
0* 4t» Hanueei* I¥™riW# 

4* A* Hdri. lten* i 4^ iscauftt of the Cast lodlas (ad* 
u* fester) tendon* 1W8*5* Sfl* 


«i*4H 
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fra# the beginning of hi a reign* tha fixed 
ratea far #■»! an# hat hi were not only laaa than what ha# 
ha an oreacribed by tha Xelaaic law* thay wara further reduced 
by tha Caoeror in 1667 to encourage tha aarchanta ana to give 
incentive to tha trade* Aurangxeb raducad tha duty froa 3$ oar 
earnt to 2 oar cant for tha Dutch and tha Frandh aarchanta 9 
and* iatar on at tha raoraaantation of tha Engliah aarchanta* 
tha raduetion waa extended to t»e» aa wall* 1 Soaetlaae iatar 
the fngllah aarchanta wara granted total exception froa the 
Payment of duty in majority of the oorte* ? 

Regarding tha rulea guiding tha mode of aaaaaaaant 
of tha euatoaa duty* all our eourcea are unanimous that it waa 
fixed according to the value of tha march and! aa* 3 Several 

nethoda of evaluating tha qoeda have bean recorded in foreign 
account a* It waa dona either in tha light of the inventory 
attached with tha imported aarehandiaa or on tha bael a of their 
value fixed at tha place of embarkation* Ralph fitch* who 
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3* Thera la however ono reference in tha Encllah 
fa ct or la a (VI I* 1642-43* o. 55 ) which euggeeta 
tha fixation of duty on aarehandiaa acaerdlng to 
ita weight* 
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virtue India during Akbaf *• reign info ms us that the duty 
was lav tad on oerohendlao according to It# value flood In the 
light of the currant nrleee#* about Sahangir *e reign 
Palooart ocyo that evaluation of goods on the b«rt« of that? 
currant nrtees wei the oeterolning footer In fining tha 

f 

eustooe duty on them* tha »#c rule t*©a also eanhasieed and 
act ad upon during Shah 3«h«n*a reign** 5 The contender ary 
aotireoo«4*erol an at wall no ruronaeo * ara uit&nfooijo that under 
r«u rang rah custoaa wara charged froa the aerchant# after 
ascertaining tha prevalent value of their goons** In thia 
reference tha aatabllahad practice for avaluotlng tha goods at 
tha sort of Surat v«o that tha governor wood to call th® chi af 
narehanta of the town or hia representative for consultation 
in fixing tha nrica of laoortad geode# eonecl ally whan tharo 

was any difference of opinion between the nort officers and 

8 

foreign oerehants* At some sorts the currant orieaa of srtn 

lta»s of looorta and experts wara noted down in a fata booh to 

fi 

hols In the aoooooaont of the ousts* duty* 


L*tixJLuaZ&* h* V* 

7* **ele»ert# n. 43* Sea also Purchas# ! » r* 126* 
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Tti«N tf« some other ruin worth went toning in 
eenneetlon with the cue ton duty* The Islntc law of taxation* 
ae at at ad above* la nosed the duty only on open articles of 
trade* and no aoatoh of a merchant f a baQQage wa* wtai aaibla* 

In Mughal India the a one rule was followed generally* though 

V'H’i 

certain modifications wore Introduced to do auay^adml ni attatl we 
nrohlema* On the conslalnt of some people of nujafat that their 
oedont* conveyancer and vehicles (In which they travailed with 
their faalliM were being searched and their boxes opened by the 
east so officials to discover any thing liable to duty* Aurangreb 
Issued orders prohibiting this practice*^ If the customs 
officers doubted the declaration of any merchant regarding the 
quality of hi a goods which were Packed and bound they were 
authorised to open thee* provided there was no dess ge In opening 
thee* Put if it was to cause decay of the goods* the officers 
wort required to seeeot the declaration of the merchant on 
oath* 7 Once e youth Id Hod a custom of field on letter's 
Insistence to search *>e cart dn which ho warn travelling with 
hie wife) on euapA d on that tobacco wee being smuggled in it* 

s 

On being Informed of the incident Autengtob Pardoned the youth* 


1* ISLttlL* 1 1 P* 997m 
9* Ibid*, p»* ?90«3IW* 

) 

3* * erased * tl* ill* AUtengxeb had prohibited the 
use end import of tobecoe* 
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f fwuwt complaints ef the Torsion ••reheat a ate on record 
that they had to undergo a thorough search of their person 
and baggage at the custom houses* Tavernier state** "custom 
Official* «t Surat are vary strict and search "'arson* with 
great ears*"* Thavanot vrltee about the si*** port* "a* eoon 
as a shin cones to an anchor at the 9 or (Surat ) the » aster Is 
obliged to go ashore In his boat and acquaint tha custom-house 
ulth hi a arrival* and presently ha la searched from head to 
foot** 1 The otrletnass of the cueton officiate while searching 
the traders 9 belongings * apparently a o eviction fron the estab* 
lichee rule* had become necessary in view of the attest nt of the 
merchant a to evade the customs and their indulgence In anuggllng 
and cheating* This is being supported by the account a of tho 
foreign travellere thenoelveo* i escribing the dlahoneet 
practices of the fnglish merchants* Tavernier states* "that 
those dealing in gold are so cunning in concealing it that 
little of It const to tho knowledge of tha cuaton-of ft csrs* They 
do all they can te evade Paying tha customs* " 3 Thavanot hso 
alee recorded the nerehante 9 attempt te cheat the port offioete 


1* Tavernier* I * p* 8* 
?• Thavanot * p* ?♦ 

3* Tavernier* t* pp* 
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and smuggle OMdi into the country* 1 Thuo their own account 

of ft to that tha ruropeana oueeooofully avaded tha cuatooa* 

nut in eoite of all th*lr elevemooo* they war* oonetioee 

caught red handed and puniehad* The punishment v«« not alwayo 

lent ant* According to Tavprnlar if the m©rchanta vert found 

indulging in the practice of evading the custom* they wore 

charged double the aoheduled rate of the c jatoma* nut 

fryer telle us that corporal cunl ahment waa meted out for 

% 

evasion and emu gg ling* sometimes pecuniary mml ahment wee 

olio given to the smugglers* fuitful^ulk# the governor of 
Surat # le stated to hove stop ed the Payment of debt to the 
I rtgliah merchants a* a Penalty for smuggling quick silver In 
the country* 4 


1* Thevenot writes* "and# indeed# they have a mind 
to eoncoal anything# and defraud the cuetem house* 
order their affaire »more tvuely# they stay not till 
they come to 9uret# there to beg the oeeletenoe of 
their friends* f have known asms bring in a great 
many oraaioua at anas and ether Jewels* which the 
officers of the eusteaa house never sew* nor got 
one farthing by*" (thevenot* p* 3* too else 

?• Tavernier* t * o* 11% 

3* fryer* t« pc* WHS. 

4* Cnglish factories* V (if 34*36)# p* 63* 
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Apart fra tha euptovi collected fra* tha 
•arch ants at thp porta «M frontier posts* inland tranalt 
duties or tollo vara «1 m Ottawa* •* osrahandiso t*an It wad 
carried froo ana Part of the country to another# by toads or 
by tha boat a plying in tha rivers and eanals* Tha toroa used 
for tranalt duty levied on land routaa varied froo plado to 
place but tha ooet popular vaa fshdarl (foe for guarding 
roade). tt vaa actually daoandad by the local of Haora and 
chi of • (a«Q* l aoirdar - reel ndar or fauidar ) in return for an 
oaaort provided by than to the oerattanta while travel lino 
within their Jurlsdletlon** The autonoooua ohiefa alee 
realised the sms duty froo tha nerohanta parsing through 
thalr states* 7 

Tha rata of doaand under the rrfrdaii wee not uauelly 
high, though It wae fined variably froo olade to plate* Tha 
ftln which givaa a detailed account of rivar toll 3 faltHl bahrl ) 
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ENIIt hi rat* 
Abhbarifl * 41 
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,n curopo and Mi, tha Hakluyt Sostety*!***# 


I» p* tit* Thp sin givaa tha following rivar 

tVT8* 


*K. for ovary bostTTft* par boa at tho rata of 
oaoo provldod tho bodl and tho oon bolong to ono and 
tha omo evnar* but if tha boat bolong* to onothor oon 
and avarything In tha bool to tho oan who hao hi rad It* 
tho tan to Id for ovory ft boo* 
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to allant about tb« r«t»« ltviaO at otffaront oooti on. land 
routes* But oortdln infeiwotton retarding the r«t« *ay too 
gathered ftoo the oeeount of foreign tvawsUers* Peloeert 
ototoo that tho rat* of tho toll levied on «H goods tot 
Bvoooh woo il nor cant tooth In transit onto on thooo brought 
in Market ftor^ale* 1 i>e art aloo Info road toy tho oumo 
traveller that tho toll wat levied of tot tho oerehondteo woo 
valuoted toy tho oaol In tho light of^ local n rices* But It 
anno or o that tho rah to art vao generally lovlod In oocortoaneo 
with tho fiuotoor of convoy onco 'carlo# chariot*# toullock 9 
horse# «>•» etc*) through which tho Merchandise wao transported 
It 1» «l»o notable that tho toll "Officers frchdaro \ woro not 
allowed to open tho toaloo of Merchants on roads without 
obtaining tholr pefMloslon* 4 

Under tho fugholo thoro hod boon a! so provision 

CuSHovyts ainA. • : 

for reel salon of or oconotion freM^ttaneti duties in caaaa 


1* Peloasrt# o* 43* 


?• beisaert# o* 43* 
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of natural e«l«pttl»i and aortal n othor whan tha 

oorloua fadm struck Gujarat in i«3fl tana* (Including tfuUH 
an aarehandtaa) counting ta 80 lac ronaao warn ordarod ta ba 
r call tad* 1 Theaa «r« aavaral rafaranoaa rtow au rang tab* a 

reign about tha rwisston of tranalt duty on food train and 
othar oaaantlal ooowoditiao In eaaa of rlae In thalr orleaa 

4 

and scarcity* fa aaat tha Seta nroblaa In Idhantl mater 
(bangal) l»aud Khan# tha than govarnor of 8©ng©l (1863 1, 
axaooted tha food train from tha ttanalt dutlea and thla 
odmlniatrstlva oaeaure woa correlated by tho central 
govern* ant** *Hvajl*a ottoefe on and blunder of Surat In 

|884 had led to groat wiaory to tha oeoole in general and~fce 
aawfhenta In oartl outer* At tha t net once of tha Zmtmror 
Aurahttab the merchant e of tho city woro oxeraoted frou 
nayoent of euotea duties for one year* 4 

Adherently ao a raliaf to^aarahanta «nc tradara 
every hughal aooaror froa tebur to Aurengreb had loouod or dor a 


1* maH Salih t ft on* 4tlU* 

?* Alaaoir Hait i o* iStfi Khefl Khen# ft* P* U 
ffrX . I *00* 339# 318 1 f athl»»a*A I 

FfTflb-e^ai 11%-nie* 

*• us^ilximJl mu» ff » ti°b-mo* 

«• ftflfflllf* « (1861-84)# np* 31811. 
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abolishing tvsMlt dtitlvi on ■•nh«ndli« ttntteM Indio* 
erialnitfly ao fie A . Ial » to»o>»i i rAdarl * ite # 1 But tho 
local officials continued to realise th«a •« their a«tqui«l(^ 
throughout the Pughal metre* Thla happened usually In 
torvltorloo which wore A a Actant free tho corttal and tho 
corrupt off! A ale conaldarod thmoolvao oofo froo tha clutches 
of tha central governor*!* During tho l»ot years of hie reign, 
Aurangreh prolonged absence froo the OaAtal nd hie occupation 
with the war in the Deccan resulted ins general decline In 
adoinlatretlve efficiency* The corrupt cartons of fi cere and 
toll "Collector* took full advantage of tha opportunity to ware 
their pocket o* 

froo the Aove Accuse! on it io evident that the 
taxes on trade and commerce wore syete«*tleec. undat the PughAo* 
Tha euatooo and transit dutiao uora levied on merchandise In a 
Methodical Manner. Tha rAe prescribed by the state for tha 
cuotoo City was coder Ao and reesonAle, though tho preeeribed 
rAe was not alwsyo loplloentsd by the cuatoaa of floors and 


1* Tho rAdati ce 11 acted by the local sffirtali froo 
the oorohanto eight net be high but taking Into 
account the Alois mount levied A various shook 
posts had groA effect on the ooct of eeoohendlee 
to bo transported to a long distance* ft is not 
surprising thA omotioso the mount Paid in 
rdhomi on sort el n gooes exceeded its original east* 
Ass result during the deoil no of the sMnletrAlve 
efficiency tho tahdart had booooo o source cf groA 
h at a ooos nt and o p orossi on to the noohsnto end 
travellers end It was eon Adored noA burdonomo 
looost by tha hetohoAo* (khafi khan* lt t oe«M*99) 
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collectors of the duties* Tha prahl blt»d cosmos utr* sloe 
realised frsai the oerehante toy dishonest local offlcara egd.net 
•post f i c inner! el directives* too doubt* incidents of ove r- 
•etisatlon of the price* of goods extortion and iHieal 
ox action are recorded in the eonteerorery sources, but it to 
also evident fro# than that t^tengver th» emoeror came to know 
ar**<dflc cases of malpractices he node effort to rcaiovo theau* 

The leper! al covornoont oxorcl sed vigilance «nd showed preset note 
in punt shine the dishonest officials, tbounh it woo not 
eonnlotoly successful in eiisl noting the nr act Ice of i Hefei 
exactions* In the accounts of foreign *ercha«ts and travellers 
we case across frequent eowolainte about the excessive amount 
demanded in transit duties, strictness of the euetaas«of fleets 

3 

end hareosoent at the hands of local officials* tilth refers te 
their Grievances eodnet excessive duo and and mxseroue telle It 
*«y he ststed that their requests for reduction in the rate of 4h«. 
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auatao duty and aaaaotion froo tdlli war* usually or ant ad * 1 
Adot Madly# tha oaeda wara thoroughly ehaekad by tha euataaa 
of float «t tha ouatoos houaaa and thla oft an lad to aooa 
dal ay In elaatanca of tha 90*^t> hut It b«e#a naeaaaary In 
vlaw of tha Inoraaaa In eaaaa of aauQQU ng and oh rating by 
foreign aarehanta* Tha atrietnaaa and vigilance of tha 

of fl el ala wao eonaldarod at huolliating one act of haresaasnt 

4o 

by tha foreigner a* In foot thatr attanata^avods tha ores* 
erlbad custon duty and to dafy tha lava of tha land »ada tha 
offlotalo 9 attltuda unfavourable towards than* Tha rivalry 
between narohanta of difforant nationalities and thalr outual 
Jealousies «lao doiagad thalr coll act tva Inters*!# Besides# 
aubvarolva aettvltlao of nordhanta of esrtoin count rlaa lad 
to strain thalr rolatlona with tha Cughel an^oror* Tor 
onapola whan tha Portuguese adontad tha practice of daterting 
conaaretsl cone a talons by ttlflng trading vassals and blaafclng 
tha oaotata of tha ptlorlo-ahlpa to Caeca and atartad oiratloal 
aotlvltlaa In tha AVaMan too during tha rolgn of Shah 3 *tan» 
thalr ralatlana with tha aaaarar aauld not raaaln 
Tha difficult!** and hetaoaoent aaoarianaad by tha foralgn or 


00. m-T4» Vtff Ct*4C-t9l o« • ft XI (m 1«44> 
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!m«I ■•Mtionka v«r« the wccpUmi «nri not the rule* On the 
Ml of »M« isolated lain no generalitetl on should bo nodo 
•toot tho ineffieio noy of tho Bughal eowornnent and eor motion 
of Its off! corn* 


smmi it ? t\m t 

Tho hwghal ooootofo worn keenly Interacted In tho 
nroootlon of trade and comaotoo and had extended oil Ml no of 
eooietanee to tho oerchento* hut to oafeguaed tho otdte 
Interest they h«o established ototo eononoly in oortotn itooo 
of tr«de« tn notnal condition tho nano soli option In eaeooditle 
of trade to not lawful* hut it h«o boon ollowo tf in Hooo of 
ooonooio ottooo and cl lit ary exigency In the 8i#>o way a* on- 
foroooont of orchlbltlon to escort certain goods to f oral on 
countries io considered local In ototo interest** what 
factors led tho fuQhol government to establish monopolies in 
certain articled n«y bo known by a critical Okudy of tho 
orootioo prevailing at that tine* 


1# toeordln« to tho tilodi loo, In tiooo of wot it 
lo toeovotootblo to oocort oi lit ary account ran onto 
ftoo o hyollo country* Cvon t • nen«ftuollo 9 who ho* 
entered o huollo country with Semite! on f would not 
bo ollowod to PvrdigN or oocort tho voaoono to tho 
boll! «or ont country foltabml Khatal * c* iMl* 
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The govemnent uiabltiM tr*d« Monopoly In 
Indite which wot In greet depend fot tho Internal oonounotlon 
and wad of prior iMportenee mong Itroa of expert* to Europe* 
Tho oar 11 rot reformer to tho Monopoly in Indigo lo of tin 
ao the Eng 11 oh rectory recordo otato that indigo wao avail able 
In Qreet quantity at Surdl but the Merchant a wore reluctant to 
trade In It as It wao prohibited** In 033* tho Monopoly wad 
further tightened* ao the government war abort of Money after 
the war with Ahn ad n agar* On the ouggeetlon of the governor of 
Surat* Shah 3 ah an Made a dontreet with n anchor Can Canda* o 
trader* end granted hi« the dole right of buying all indigo 
grown In the country* in return for the r>aynent of n lac 
runeea in three yearn * 9 

The eeltoetre w«e the oooond iMoartent I ton of 
etetenonoooly* Ats «n essential ingredient of gun powder* 
the Saltpetre wee of gredk value for tho purpose of wot* tt 
wed not only required for the Interne! uee* but wed ride in 
greet dooend In European count flee* The emit net re trade wee 
deelored e otdte Monopoly in 0ft* In the •mm year 0*4* 3diaA 


1 * 



tt (0*»«f3) p* 


f* tbld** op* ltd* 3 If* The CngUeh and tho Out eh 
wort apprehensive that thin would reoult In o fftoo 
in tho oil ooo of inf! go* end hence entered Into on 
ogrooMont not to buy any Indigo anoept at their own 
pH do* C onooguo w t ly tha Monopoly failed and hod to 
bo lifted by the cm enter after one year* 
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PVoftiMIfd th o talc of oaltootro d ftf»« Ull/Hdt had boon 
supplied with 10,3*70 » tones of quo pande r* * To *oet tha 
rob ul ran onto of wav on the northwestern front! or and In 
Contra! tola (l*47«4t ) tha onoorov strictly forbade Ito ax pert, 
end restricted It# uoo exclusively for the governoent** During 
Hit Governorship of Hujaret ff*46), Aurengreb !o rooortoO to 
have prohibited the salt of oaHnatra to tha rngllsh to prevent 
lto uao against tha nuelles* 1 * 3 iator on, ha it stated to havo 
forblccJon Its dale to ell Christiana at tha inotanoo of tho 
Sultan of Turhoy* 4 In 1*94, frlneo hurnd, %Ho cover nor of 
Cujeret, oeroltted tho tnglieh to oorehaso ond ax pert tho 
Saltpetre* This narcissi on u«a revoked by the contra! govamoont 
and tho tnglleh wore prevented fro* buyi ng er aborting It free 
Cujarat* 5 After hi a accession Aurengtob completely fort ado tho 
production, refinement and pur these of oeltrHBtro exeeot for 
eaneuttptien by the goveronent factories* *n f nglieh faotor 
oooplalno, It (saltpetre) io no currant eontr.odtty, nor regutvod 
by any except tho ting for hie particular uccassion* tool dot It 


1. t" d. SMI IV (USO-M ), 
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3* Ibid*, nil (l*4§««9;, p* 39* 


4* Ibid* 


9* Ibid*, IX fKBl«f4 ), pd. 399*33% 
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Is arahiblte* le all ethers to buy any* ani a e y lawfully 6# 
surorired m tbs Wnfl’i eesw*dity* a ^ 

fra* eeonoelc considerations Autangreb bannad In 
fill tbs aala of gold ana si Ivor escort to tba official data 
and ordered the sugar! ntendsnts of alnta to taka bona froa tba 
nerchants to that offset** Probably tba of fid ala above* 
negligence in tba laoltaantatlon of tba orderesit waa again 
nroelaiaad In lift a*C * 3 

~H)€ 

3tmetl«ea^reet fictions vara Placed an buytno ana 
calling certain articles taanorarlly by tba gavemaent* rathar 
bonaatrats writes about Aktur's reign* *Tb e?e la a lav also 
that no boras way bo sold witbout tba king 1 ** Knowledge or that 
of bis agents* p4 Hankins relates of lehaoglr'e reign* 

•fly tbla weans the king hath l ng rosea* all fairs stones thdl ns 
•an can buy froa five carats upwards without bis leeeef far da 
batb raftisal of silt ;*<* glveth not by a third n»rt ss wvsd aa 
as tbalr value.* 8 


b tHb, XI! (iMS«07) v p. li* 
3UA » it p* 394* 

3* flUA » 1 • P* 34% 

4* Ceca sHi et y,* a* 207 * 
l« fatly Travels * aa* 111*11* 
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Mld»i the laotrltl Monopely In certain Iretfy 
•rtltlM* the prwtndil oovamoH and local of ft dale used 
to control tho trade In cart din articles for their personal 
benefit without any dir action free the central gov erne ant* 
tend was one of the «eln ltsee which was subject to the 
control of local officials* It wee Isnerted from Fureoe* The 
English Merchants at Surat ceenlelnsd that nobody sseeot the 
governor and hi a agents was allow sd to purchase It# and they 
told It dt arbitrary Prices** 

3o»etl*cs the $©v tenors ant other state officials 
established their control osar essential commodities ant so 
worked against public interest* The tnUioh aarshants at 
Surat conalalnac In that the local officers were 
preventing thee free purchasing wheat for the craw of their 
Ohio (expected True the had Sea) though the p«r»l set on had been 
granted for the ease by die Cwperor and Prince Khurrae* 5 
3e*ehed bag* the governor of 3urat» is retried to have forbidden 
the general sals of linen Particularly to the English and fereed 
the eerehante to tell it for th# use of 'rince fhurrtfi* He elee 
ordered the l»evl consent of the linen traders and brokers for 
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9* Such practice was pea si bis in a situation where s 
governor or any ether leeal of fleer entered the eerket 
at a proeoeetlve trader of any Particular article* 
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••illne It to tN Cngltoh without hit otttlialon*^ 

A Qanoral 8Mpl«tnt a© at not tho govornor of 
toroda (i#3f > vn that hi f oread tho voovoro to ooli thotr 
•loth to til* «t tho o«te» flood by hl»* ? Pit 3u»lo tho 
©ovo root of Bengal (i6SB-«3) ouroooood Mo nrodooooaoro In 
fceonlng control on oil eaoontlal eommodlttoo ao ho ondeavorod 
to booooo tho oelo at oc hi at* Ho wood to nil thoo at hlo awn 
nrloo. for hlo mnoml gain ho of fond In i«60 to ouooly tho 
tngltoti footers annually a9 ouch * alt ret r a ao thoy would 
roqutro. 3 

3ha4»t a Khm,tho governor of Oongol, aboltahad tho 
ototo monopoly maintained by tho formor governor! In oil 
article* of food and clothing and put «n one to tholr oractleo 
Of Bolling thorn at arbitrary crlro*. 4 hut In othor artlcloo 

ho hlmoolf ootahllahod tho monopoUatlc control* Ho to 
rooortod to h«vo monooollood tho ontlro ooltbotro trado at 


1 * IMdti tf PP* lM» 997 * 

f. Ibid., V (9934-39), o* *99. 

9 * Ibid*, X ( 9998 - 93 ), p* 99 t» # xf fl 66 l-« 4 ), 00 * 

«• *• I* 7 ** J* annoara free tho 

a«o oouroo that prior to tho govarnorohlo of 
Iholata Khon It wo* 0 ooomon proettoo at tho Porto of 
•on«ol that tho o|«nto of tho governor dotainod 
ol o a han ta and othoro anloalo brought thoro through 
Ohio and bought tho oolootod onoo at tho orftooo 
, flood by thorn* TMo woo oloo otoonod by tho govomor. 
Cf bid* )• 
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Pat^a in ff64 amt than ha m 1« It to tho English anti Out#! 
astehants «t HI# own rata* M« also rastrlctec %h* «4c of 

bstalnut* rlrawood, ban boos »nd thatch anti sold tho otoeko to 

of 

tho abovo oovohanto at a fato^l3 to IS oar cant higher than 
tho narkst** 

tt would ho» how war# Misleading to conclude 
that tho abovo aalcractl oao wont uiwwUocd by tho loco rial 
govarnoant ami that no attoopt uat over node to (hook than* 

It It evident fro* tho eoMe»Tsetery aourcaa that Au rang rob 
n ado attoont to wine out nenooolles of tho state officials or 
otherwise In ecwntorolal transactions* It was brought to 
Aurangreb*e notleo that in Ahaaddbad and adjoining territories^ 
some Persons had full control of tho rleo trade and allowed 
non* to deal In this coonodlty without their consent* ftursngteb 
nut down this practice* 9 Ho io also resorted to have aboil shod 
tho oonoooly of tho state of fid ale in roses purchased for tho 
state nerfueary* Ho oersitted the dosloro to soil flowers to 
eny eus toast they liked** Ho else broke tho asneoeUstie 
control In geld and Oliver thread -industry of a folly of 
weavers In shaadabad so It was unlawful in hi a opinion* 9 

1* foolish fact a dot * XI CfMtHU >» no* 3«4*»?* 

f* lMd* y XI 00* 3it y 497* 

3* flLttfc* 1 • »• lit* 

4* fWd* v o* Hit 

«• ttio*, oo* ft»*n* 


•Mllf 



(lit) 


The «bov» c«Nt *r* • te# Moony to the feet the! 

Aormirrt dltUktO the unnc«M«Rry tonowUstte control in 

IIpi of trado# In gonerel *ng In the essential eaeaodlUeo 

In nertleulsr* He •booted sever*! erasures to restore the 

confer el el freebee* Aonarently it use the a^e factor which 

beet bed his etUt (be towards narked control* It enoeers free 

one of the esnehur quoted by Verkin that both Hindu and "ualle 

nerehante were required to nrerent theeselvea In the ^ar-ul 

cere with a list of the prices of good* In *Mch they deal* 

The euhtsjftft then prepared the nrloe schedule on the heeie of 

nriee Slot of werchents end noted it In the diary oubmltteb to 

hi a office* 1 In the early years of suronq rob *a rat 90 one of 

the 1* portent functions of the euhtuftlb we>a to fix the oricee 

of coupwobi tl nfc *« freer « wet oh over It* ionetlees the work 

of nrice fleet! on wee bon# by «n agent of the ouhtaelb who 

would coos to the kotwal *o ehahiitra «nb fix the ->tleee there* 9 

hut when fturongeeb wee tolb by the theologians that the eyetee 
■tye * e 

of^ntiee oontrol w«o Illegal ho ebolloheb it* 


1* Abdul Quaie Has kin* ffueohldl-o^^iidn* ff* f04«9* 
Akbsr lo re oort ob to neve fixed the rets for olivet 
end cloth in 39th year of hie reign and ordered the 
trsneeetien in these iteos to he carried on eederdteg 
to the fixed rets fa «d aunt* !t * W>* 



* u* 309; M| day ull ah Tlhali* Hi cl seat ml 
» (hi* Alioarh Abduoeelan* 14 9/33 rf • »Tdb I 
skier * o* f*f* 
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4* Tide view wee beoed on the full of the H enefl te 
Jurists* The hell Id tee* however* considered it logoi* 

nttne-pisni. <*• «*>• 


I* Khaft then* It* eo* *98»9S* 
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ftm the met<li«g dlseueslen it a ay be concluded 
that Id* hughel fulcrc had «ade certain Idd far «fl«MragtiiQ 
and Sttntnllin^ the trade and casaerc e* »uls?s existed «v«f» 
for Iht iMtirtiy of otriM and Property of t radar** euatooe* 
transit duties* ferry charges* «rti and port off lei ala* 

These alegar ate rules point to <ha feat that the hoghel had 
cysts* etl sad anoeerclel law* to sta»a axtant and they wore 
enforced ataa* If thaaa l«wa ware broken or flouted by any 
narehant or the govornaont official* ha wad punished* It 
aloe aonaar* from the analysis of^eontcftnersry sources that 
the PhiQhsl saoerors * especially Aurungteb - Bade attempt to 
bring various esneete af trade and eaaaerea In eonfetoity with 
the Ial«p|e lew* They did not succeed completely In or art eating 
the unlawful practices* eslnly because of the deregard of the 
lone rial orders by the local officials and negligence of tho 
provinoisl povornors iho sometime* had their own a* a to grind* 
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the 

tntatn«UM«l law tin bun vavtomly ©eft no© toy the 
■oBftn echo lore »e Hh# body of mice* orinclnlea an© standard# 
uhl ah various itatti recognise to to© binding In their relatione 
with each other " 1 an© "the too©y of euotooary an© eonventlonel 
rule© which ©re consider©© legally binding by civilised etatoe 
In their intercourse with each other* •* It h«e aleo been 
explained ©a "a eyeteo of Jurleoru©ene©t which for the ©oat 
Part* ha© evolve© out of experience an© neee«©ltlea of 
situation© that have art ©on from tin© to tine *" 3 International 
law In it© wl©e«t a one© alee Include© the right© of individual© 
within an alien ©tatc or rule© guiding the actlvltie© of 
foreigner© in a ©tate* 

International low doe© not nee© any tribunal to 

% 

enforce lte Provision©* To sake It© principle© binding It 
1 © only require© that they oust hove reeel ved the consent of 


1* Looter a* Orfolld I Cdward 0* Re# Case© aw© 

gaiiirit w»*|3i*ii** 

C«M* In* PoUiMtHi <4S| BO. 1-1. 

*. 1. LsUtsMsaal *-*“ Ionian ms, 

rel* I. CO* 4 - 4 . 
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the nation* uho *r* to b* bound by It* 1 This eon**nt a*y 
bo expressed through * treaty* an «gy*aeent or *ay bo dedusted 
froo aotabUabod uo*qoo and nravalant nr act teas* to to font 
an idoa of tho intarnatlonal law It la oooontial to study tho 
declaration* in treaties* customs of * country » verdict of 
Judicial courts and relations laid down by tho jurists* 

It ooano unroallatle te traeo tho origin of 
International law froo th# jtth or l*th eontury or to aoauno 
that It was a product of oodern western elvl 11 ration* ft lc 
mutually a living and continuously expanding cod# which has 
ovolwed out of tha oxnarlaneaa and situation* that h*va faced 
the nations froo tlo* to tine* Though Its root* go down very 
deco In the Past history* but changes and modifications were 
introduced In It with tho progress of civilisation* 

The concept of Intarnatlonal law existed In tha 
tsliple world oven before eondoue roeli ration by the west 
that seaie sorts ef the principles should be chalked cut te 


1* In view of thlo situation It is MBfUtfi 
boll oved that the international law Oannot bo 
defined in tho usual eons* of the law* because 
•low* loeliee a lev -giver and a tribunal 
OoOdblt of onfevolng It «td taking action 
against Its transgressor (brfteld* oo*dt* o*S> 


•••ITS 



f ffi) 


gulda lntarmtata relations* The problem of «» m«i 
exceeding nuella •%«%• led to the feroulatlon of • body of 
rules te «utde ite relation with ether states* In the 
theoretical expositions ef the huella jurists* the external 
relatione ef «n Ul#le etate ie governed by a asocial eet ef 
raise designated a* atrtf * The cede of conduct evolved by 
the futile jurists aid net eerely regulate the relatione of e 
hue lie state with other Puslin etetee* but it eieo governed 
ite Intercourse with non-fueUes ae individual# or as an alien 
etate* They eoneiet of rulao for internetionel relation# 
•onUoeblo in tints of oases* war and neutrality* 3 


1* tel an has ite own history of the evolution and 
develops ent ef intematlonel law uhioh has not been 
taken nets of by the nedern writers on the inter* 
national lew* a study ef evelution of the nedern 
internetionel lew shows that it owes «n unacknowledged 
debt to tho teldsic law guiding international tele* 
tiene* Thia laeuna in tha history of international lew 
has been rightly realised by Hanes Kruse* a cam an 
Scholar * in hie article* «The foundation of lslmls 
Internetionel Jurisprudence* published in Journal ef 

'el. lit* tiWl H. 

?• The word Jlvar (elural of lira) literally neene 
•and %eheel cut *• Inti 


aohnleal tern it is 
weed for the conduct ef the Prophet in tines ef pees# 
and wet* free the second century of Mjym it Cano te 
Include alee the c o n duct ef fusils rulers In denting 
with international affaire* explaining the tern Hear * 
as l«rih«d * who had entitled hie chapter on interne* 
tinsel leu as Jlvar* (a Indent. Celts* ISM Ah.veUx* 
p«9) etetee thethe hJTdeelgneted this ehaoter b 
dnee it desert bee the behaviour of the hueUft tewevde 
eelythelete* resident ell one feudtdB&ne >* pretested 
oeeele falnMs )»aosalatas end rooeie* Abu HaMf a U 
odld to be the first Jurist te dsdignete the eet of 
eeeslei loot urea he ieUeered on the teleele lew ef 
Pease md wet ae the | Lraft* These lectures here been 
emptied by hie disci was* Of thaea cm citations* the 
•set fmou d ere these ef Me eleee dl soldo foharoad 
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aoollcablo in tides of oseae* u«r end neutrality* 1 

The aubjeeta dlaeuaaed by the husUa juilili under 
international law are «a fallows f 

1* Relatione if «n Iildle at at a with other states* 
hualla ami non*huell» both* 

?* The position of tho hueUds residing in foreign 
count rite* 

3* Tho position of tho non«ftuoU* subjects undar an 
Islamic at at a. 

4* Tha ooaition of foreigners redding in *» taladic 
country* 

S* Traataant of tha fabolo hawing oovar of resistance* 
6* Tvaatdant of tha f*illy and associates of t abala, 
and th«t of orioonavo of war* 

?* mabaooadors* 

8* Pirates* 


f* SMia oadaao aohaiaro art of tha view that tho 
tildli ay at an of international law a» evolved by 
tha ftueila J art at a dad entirely enelualve* because 
it did nat resegnisa tha rrlnolnle of la«al equality 
among nations which is inharant in tho oodarn ayatad 
if i fit ernbkl anal law* According to than it was aaroly 
a calf Imposed byataa of law binding an lta adhsrants 
aaan though tha rulaa ran against their Interest* Tha 
binding fataa af auah a law of n«ti ana waa net bated 
an dutuai eanaant but an a oral or religious valued 

*■£** Ip dflUte, *«•»***•"* 

fd|"t oo* 34""o™i* 
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After the Introductory discussion about nature, 
scope# f undent als and sourest of tbs international leu, in 
general# us will now highlight its various aspects and workings 
during tbs fughal rule* 

with tbs establishment of Muslin rule In tndls# 
there was an influx of foreign vie! tore from hulfiare# Samarkand, 
bslkh# Kburnaan, Khovorii® and Persia through the north-western 
nested of the sub-continent* Besides# the sorts on ths usstsrn 
coast of the country (i»e* Tb«tta# 3 reach# Surat# Chaul# Coa 
and Karuar) served as other media* of aonrocch of the trading 
nations* The early Sultans of Delhi welcomed ambassadors frost 
several countries of Central Asia end Trans-oxiana and a ant 
also their emissaries to sons of these countries* 1 The ttughai 
Cmoerore# in their turn, established cultural# eanmerci al end 
tael on at to relations vith some foreign countries and nations of 
the east and west* Welcosing travellers# merchants anc 
ambassadors In a large number from the Asian and Cur ocean 
countrlss and sanding their own envoys# the nughaie widened the 

+*ie~ 

soooe af^lntemational relatione* 



it r^unaae ad Shafi 

triers# al-^maii# 
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Th« international 1 «w under the will 

tie dlietiiiid under the following aub-headlnga; 

1* rereign reeldentst 

fa) Condition* fop their etay In the country* 
facilities end concession* Provided to 
thou* 

(b) Procedure for deciding their eas*«* 

?• Treataent toward* th* prisoner* of war* 

3* Treatment toward* envoy* and pabassador** 

4* Punlehoent* for? 

(•) Piracy 
to ) rani on age 



It l* an leoertant Part of the International law 
that Protection be provided for the life and property of Hie 
t e reion reel dents* According to the Islprte lew e foreigner 
fnettve of an alien country) Pay be oerwltted te etey in the 


1 * The International law and Ua actual working 
during the perled a ay be etudled free the 
aval labia eaeee and the egroeeente cede about 
thee* fer eueh study we heve te depend oeliily 
en the Cure peon account • which eupoly consider a- 
ble Infevpetlen about the Potter under dleeueelen* 
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dominion of a ffuelie country by obtaining man (oaf* conduct )• 
into orotootod foreigner* called auatasln * to guerantaod full 
protection by the otato (against aggressive ooto by Individual 
ftueliae or the otato) during hi a stay In tha country* The 
pledge of ooeurlty a ay bo granted either by the lour (Head of 
tho otato) or by one of hie representative* or by individual 
ftutliao** the privileged granted to a foreigner under the 
provisions of man have only tee horary validity* If e Porton 
under man wee discovered working egeinot the otete or found 
abusing hid cone seel one# tho pledge for hie eeeurity stand 

4 

cancel led. He la peraitted te conduct bueineoe tranaactiona 
with tho hualies but not in war «e atari ale or those goods which 
ere prohibited by I else such as liquor or nark* He lo aloe net 
allowed to return to hie country with leplieento of war or any 
thing that Is valuable for the purpose ef war* If a foreigner 
had given loan to a h utile or final or had kept a deposit with 


SlBaS * 11* W1«S3* 271*72* The one 


?• 


mofflelal 

as an * ear be given by an adult n jelin - free or 
e lav e> sen or won an* Children* I naans* and tlaelo 
ate denied tho right* 

’«t-t <»«*at|t . tt . *. »nt jhtfteaa. JLmJU.- 
r* iv* o* i">»* If ho coaaltted aurdor or 
fety within the hualla territory ho would not 
bo considered to have violated the so an * but ho 
would b« liable to legal nuni absent Tor violating 
the lew of the lend (tbld)* 
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one of the** ha tould eU« His nenay as wall as 

dapoelte swan after return ts his country* If Ha Start In a 
Paella gauntry leaving ssaa preoerty baht net. His Halts wauls 
bs all swart ts tabs ssssssslen sf It after establishing tHalt 
el ala* His ora party would belong ts tHs balt-ul aal In ease 
H» left no Hair* 1 

THs Pugh els Hart asrta Provision to guarantee 
security to tHs Parson anrt property of the foreigners* On 
entering tHe country* a foreigner • wHetHsr a traveller, 
err chant or envoy use grentert a naralt erases fe ast ah or 
sata»ia ) ? which contained clear instructions to tHa officials 
a oaoi ally thoaa Incharge of Patrolling anrt guarding the roads 


/ a tots treasury 
“ If Ho Hart laft 
no Hair* 


1 * 


to ) *?fi - T?t * tt y cr^r|cll rPu! 1 ^ * i M-9. 
The Prsoarty of tHa rtesaasai (foreigner! would bs 
rsstsrsrt to Hit Holro on presentation of wltnoooso* 
TH# tootlnony of the Hustles as wall as rlaniy would 
bs legal ly acceptable* THs letter of tHs ruler sf 
the deceased's country eenflmlng genuineness sf tHs 
Hslvs would bs lnef festive In view of tHs lew* THs 
srsysrty of tHo rtoosesed would revert to ths/fjHagH* 
— 8t> * t tl KMt. tt, r>p. L 


f* One of tHo sat Host Peru abas given by sfcbav ts the 
Jesuit priest ts Gtia* etaies* «irt»ar*fsra f order ay 
sf ft sere aforesaid ts bestow great Honour on Dee ts 
6 eta end on tHe fetHors for whoe I as sending* In all 
towns sf ay reels through which they shall Pass 
granting than on assort ts cenduet then safety free 
town ts town* providing then with all that lo nosposat) 
for tHansetves and thatf besots** ••««Hsrosvsr I desire 


ffsst not a continued an next sage 
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hit., vtctmtn, nritmm, imlne.n ) to oak# 

arrangement for hi* a«fe journey end Protection against 
harassment and molestation* The *ughel government tMk 
a*lnl«tr«llvc measures to ensure safety of the travellers 
on roads and highway** Polite POete were »ot up on roede 
end guards wore appointed there to Prevent robbery and attend 
to the wolf ere of the traveller** 1 ft alee operate free the 
foreign account* themeelve* that guard* were alto provided on 
hire by the government to the foreign ttadO'earevane* 
travellers and envoys* When tl 111 am Hawtdns* tho Cnglieh 
envoy to tho court of Jahangir atartad from Suret 

In tho beginning of tho effleoro of Abdur Rahim than 

Khan an f the governor of Ceeean* provided him with fifty 
Pethane on hire for hie protection* they escorted him to 
Ohalta ( m *moll town about ninety milee from Surat ) where 
they were relieved by another group of forty hereemen* At 


Previous footnote Continued) 


that thle order may be carried out in reeneet 
both of their persona and geecot that they Peee 
freely throughout my tewne# without Paying taa 
mr tell end be well««werded on their reade (c*0« 
hoelagan 9 •Jesuit lUeeien to the Cmpeter Afcbsr* 

ww g/iw 


1* kifcitfA "ffj&v. 
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•Wl Thevenet# P* *•» ftsnueei* tl* 
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flush an mir the guards win again changed. 1 ihile sir Thou as 
hoe was one as sing at Chsors fa will ago on the routs to Surst 
fros hurhafinur) he vas warned by the leoeHel of fleers of tbs 
danger of sleeping outside os there was a haunt of robbers* 
Sees guards were aooelntsd at his o«eo to keen watch all over 
night * 7 v lotting India in i«0S# Thsvenet acquired the 

service of Ch arena 3 to secret hie on his w«y free Caebey 

to Surat* 4 Terry had also the ease *dnd of sxnovloneo whon 

K 

he travelled free Surat to f ondu In lift* 

In addition to ell these security arrangsesnt* it 
has been an established rule of the hughe! governeent that 


1* Ittfa L J pLflS£ll&» «»♦ 78«»a* 

*• Iht,..i: ^ jftyx, q L.Jdt st* 

3* Charane* who were generally found In Gujarat, woro 
divided Into two categories* aisrehants and bards* 

The latter sated as guards far the travellers* They 
even • *s rt fUed their Uvea for the Ssfoty of thifer 
seolsysrs* a sanctity aoaes to be ettaohed to their 
lives* It was widely believed that whoever dared 
to shod their bleed would fate destruction, frhevenet* 



4* Thsvenet » o* t** 
i. iigit »• 5»3. 
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if the rontgniN were waylaid by robber* th*y war* to 
be given duo 6 «»im«Um for tbair loot either by the local 
officials or by th* central government* 1 

A r ranch envoy* n#iod Berber* wat assaulted and 
robbed of 31»2S9 by a grown of bandite in the vicinity of 
Agra* The envoy cweldnid to Aurangreb idio ordered the 
faujdar of the olace to pay Hie **13*099 by way of cooponaa* 
tlen for the loco of hi* property* He vae 9 further* given 
*•19*990 by the etate treaeury for Phyelcal Injuries which 
he had received at tha henoa of the robbers* 7 m Ament an 
oarch ant wee robbed of 2499 e equine (Venetian gold coin > at 
Surat in t966« a coo o lain lodged with the local of fid ale 
n roved ineffective* Whan roorooantation woe cade to the 
governor* he ordered the Kotwal to Pay eo»n*ne«tlon to tho 
Atoenlan oerehant* 3 

gimagmJ&t §au.sLin*mn « 

r oralgnoro reel ding in a HutUo country with 
the earn! eaten free hood of tho otato were allowed to bo 


1 * Thevenet* o* 93* 
2* Ibid** o* 29* 

3* Thevenet* e* 29* 
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«»v»r<itd by th«ir own l«wo oo woli a • by tamo of treaty 
concluded botvcm thoo ot a group with ruler of the fkislim 
state* Ttio shariat * a low woo not apolledble to their ooroonol 
behaviour or owtuol relations* Out in thalr rolotlono with 
Muslims or in oottoro connected with the state* they wore 
expected to be governed by the Islamic law* In principle* 
the non«*uoli«4 foreigners wore not required to bring their 
eases arising out of a conflict bet worn two persons of the 
lose community to the judicial court of a nuellm state* 9ut 
If they desired to file their oases in court of a Muslim Judge* 
the letter was authorised to decide their cases* 1 in trying 
their eases the Muslim Judge should aoply their own low* tut 
if the application of their law leads to contravention of the 
telmrte law the Judge should either decline to adjudicate or 
opnly the tsltfrie low* 7 

< x 

In e civil or^ criminal case involving e Mueller 
and e etetesl ed«f oral gner (bust mein )* the Muslim Judge wee 


* jiSWMfeag. aoiqUf, ; •***'* » j*» *•* 

Cairo* 1317* m *9 tv* o* 349* according to wu 
Menifee the fijulhae to try their saeee If they ere 
br o u g h t beferoTle* while !mgi^*Uk and shafei are 
of eeinien that the eaei is net bound to try thee* 
«bn*4 Seehd* e* 113 


tl* OO* f77*»78* 
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required to aooly the Isldrte lew* If • ftustsdln killed or 
wounded « fuslla, the lew of retaliation fojeao > would aooly 
to hid* But if • fuel!* ourdered « due twain he wee net to 
be ten! tally ounlshed in qlftae * He would here to day the 
dlvat (bleed-eoney ' only* Hut in eaee of adultery the 
situation was different, for If a Huslia comsitted it with a 
ouataain girl hr w«« subject to the prescribed mini aheent 
without any concession* 1 

He regards the lew suits between non-H uslio 
foreigners fallowing different religions (e*Q* between a 
Christ Ian and a 3ew* they were te be governed by their own 
reeooetive lawe except in eaaee which related to ooaeo and 
order of the lend eueh as eurder* theft or highway robbery* 

In such eases, mini she ant given te the offender oust be 
eeeerding te the leladle law* But in the ease of an offense 
eeeadtted by s pretested foreigner against a liml . tha 
foreigner would have te ear the one sane «ti on an ly end ne legal 
fMintehdent bided on lildii low fetodd ) would be leoosed upon 
hid * 9 


1* Adeerding te Is# R«Uk« If a fwaHtuiUs e omit ted 
fornication with a Nilti widen, the huelid wodan 
wee to be tried by the ftueiib dart and the sees of 
the MsHtaiUs would be refervedte a Judge of hie 
own faith ft bid. )• 


*• u&maA Mmksk * 11 • **• ******* 
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At far at tfliwiftl ef eases of x foreigners under 
the Pugh els it esneevned it it evident froa an eg r assent 
concluded between dr Theses Rot and Prince dhurro* (dovarnar 
of Gujarat) in dl8 that the English* «n ware allowed to follow 
their own reUgitn and to dispense their tatat aeeortflnQ to 
their own lout without Interference* nit nut at wrong than wart 
to ha dad dad by thair presi dent • Tha law toll a bet wean the 
fngliah and tha huolis or non«ftusU* oarohanta wart to ba 
tattled by tha native authorities aocarding to acuity* 1 3ut 
it aoPtara from an agraaoant reached between the fngliah and 
tha Pughal authorities that a cast between an eng 11 she an and 
a Pus lie was to ba referred to both the fngliah chief and 
the Pughel governor* After Investigation if the huell* proved 
to be guilty# the action woo to be decided by the governor* 

Cut if the Cngliahoen happened to bo guilty the oeae woo 
finally diseased of by the authorities of the eeeoany* 7 

ft ie evident fro* the European sources that the 
eeoea that arose between two forelgneri of the esse country 


fl«§1-«4\ 
47f; 

-m 

oo* if* -17. tn esse* the diiff of tho 
tng 11 eh factors refused to decide the ease of hie 
own country eon# tho hughal author! tiao wore free to 
redress thair grievances* 


1* rjg> "All* t e* 3PJ *t ft 

fegg ■j Saw iA 1 ifcPB»8 : v. 
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were 9«A«tiU)f dtcidti! Sr tMv own authorities 1 end the 
«eeee involving foreigners of different nationalities^ or « 
foreigner and a hughel subject* wort dltpoood of by the h ugh el 
wthorltlM. 3 THoro la a rafaronea fro* which it aooaaro 
that acmatlosa tha ce*t« of tha foreigner under trial before 
tha Hugh el court* wart transferred to their own author! tit* 
for teat technical reasons* harmed had & dispute with oonio 
Pariuguaa# of Son Thaat (a olaea near hadraa) about tho 
oayoant of a debt duo to thaw* The Matter wet reported to 
tho governor 3h*fl Khan* The aeouoed were called by the 
governor end aoked of henueei *o dial** They refused that 
they owed anything in debt to h*nucci «nd offered te take 
oath in their eupcort* 3ut since the governor wee not 

ftfd 11 at with tho ruroosen languages he referred the .esse te 

-ihc- 

Thooet Pitt* tho Oreoidont of^tngtlsh factory at hadrao* to 
decide it according te equity* 4 


i. aiitjmiiit. o. m. 


? * m 'x:ur>, 

o. 144 1 «. d smiccl » A PftPy s gf hgfluM-hdlat 
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T ho English rtcten were cUmm I to adneal to 
the mooter against the deci alone of tho governor and the 
judicial cffiecrc* In this task they war a aoalated toy t hair 
agent at IN fHtghal court* 1 

tt aaaaa that aooatloaa die Put ee batwaan an Indian 
and tho ember* of tba foreign trading con Sony wart raforrad 
to tho ohiaf of tha eonoany In India* Ha settled such cat at 
after eonoultotion with higher authorities of tho ddoemy in 
England* 3ohn leabton* an official of tha English East India 
Con deny* died in India In lilt* Ha had borrowed %« 5 # ATM fron 
a non-fiuello Dhyeicien* who wad fomarly an oanloyao of tho 
eonoany* Tho creditor ootitionod to tho cngliah president at 
Surat for tha naynant of tha dabt* Tha President rafarrad tha 
data to tho Directors of tho eonoany in England for final 
dooftoion and aont than an attested copy of tho doeunont which 
hod been orooarod and oignod by two witnooooo at tha tin# of -Hie 
tfena action of tho lean* 7 

Thor# io aloe evidence to ohaw that tho oaooo of 
tho foroignare wore tried by tho Hugh el court according to 
their own law* a oaao of debt between the cnglleh and a 


i. warn ftmw. miii (mw«), p. i«i. 
». MtUl» fwtMtw. Xltl (#w«), e. 33. 
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Partuguaoo va® breught bafera th® f 'ughal governor of Surit 
In 1#lt* Th® cngliah Pr®aiti®nt of Surat Pleaded bafara th® 
governor that tb® a®aa should bo bool toe according to tho 
Christian Ian* Tho governor acted accordingly* 1 Besides* 
in tho cases arising between two foreigner® of different 
religion® or botwoon « foreigner and an Indian huolia If 
tailing oath became noeosoary they wore octal Mod by tha gad 
to awaar at their respective rtllglaua booba* It waa alleged 
that aartdln cngliah »an atala tha valuable# of ooaa I nil an 
and Ament ®n passengers while oaaing free Caabroon on ®n 
rnglleh ship to Surat (nmod Swan) In list* They nought 
eamnenaatlen for their looo and lodged a complaint at th® 
court of tho governor of Surat* The English factors ware 
celled to the court. The oldlntiffo offered to toko oath in 
oupnort of thoir elal«»* Tha governor f a ver&et waa that If 


1* a Portuguese earehant had given loan ta a servant 
of the Cngliah aoacany who later an left far Cngland 
without r a® eying tha loan* Tha Portuguese elalned It 
fraa the Cngliah* Tha lattav waa of tho vlow that tha 
Christian low did not enjoin upon a aaoter to alter 
tha debt of hie servant unless it had bean obtained by 
hie own erder*(tbld* » I » (t«i8*Ti) f po. St»«4*). 


f* Aoeotdlng to Itlnlo law tha Plaintiff Had ta 
aroduaa avldanaa and If ho fdUed to do so tho 
defendant wed required to toko oath* f ataua<i 
Alaialri * ttl* a* lift Hi Save * ft I ® on. iwW. 


••• fii 
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tha aorchanta kwk oath bafore tha tiA i th# rnglish wotiltf 
bo Until* to *Mt thatr el din* Th* hu*U» an* th* At***ftan* 
took oath on th# Quran an* tha tested ant respectively to 
establish thair cldln an* tha rnglish h«d to eo* pen# at a than 
for thair lota. 1 This to supported by Thoaonot who atotoo 
that a Chrloti an cl at* ant for dabt used to two ar upon Coaool* 
a hu*ll* upon th* Quran and an tnftdat upon th* sow* 7 

Tha non-hualin foreigner* war* not bound by th* 
f>*n*l law of !*l*u Tha aoureaa record several a a* as of theft* 
robbary and othar orloaa in which tha foreigners w*ra involved* 
but in non* of than thay w*r* subjected to ouniahoanta or a** 
aribad by th# Shariat * 3 tv an in oases |n which ona Party w«s 
huallo tha ora*arlbad puniahoant wa* not awardad to tho culprit* 
In 1*39 a hualto * arch ant wa* robbad by an gngHshaon* Whan tha 
oar*hant lodged a aanpldln at tha Royal court* tha **P*ror 

the nrieixhanf 

ordered th* *ff*nd* r to »*r*ly eo»o*n#ste th* 1*** of^whleh 
^ountec to %*39*(T19« 4 


i. namtt LliiUti v * (as»-«i ). ob. »»-»• 

*. Tltwomrt, B. JT. *M atM "onueet, Poow f gnat 
twdl** op* i»t* 919* 

3* t nail ah f aa t o ria y * H (t«3?*4l>* op* iOI*tl Ranuaot* 
IV. 00 . WO-TOt 00000 f HMUl JLaSj. 0 . *t*. 

«. tool too rrtiHw. vi (iUT«4i ), op. iot-*. 



(itt) 


rw» the etudy of the above imh It to clear that 
the foreigner* wore not bound to ewe to the hughei oouvt for 
settlement of their dispute** 8ut if they brought their eases 
to tho Pughal authorities* the lottor decided tholr suits. Tho 
Pughal oouvt had jurisdiction only ovor thoae oo»oo In which 
tho Plaintiff and tho dofondont btlongad to two dlffovont 
countries or in eoooo of dionuto otloing between « native and 
a foreigner* The talwelc law wae not applied to the eateo of 
tho non-PuaHo foreign eve except when law and order of the 
land oade it inolnent or they thewaelves requested the die- 
nen e«t ion of their Oaeee according to the fslwrtc lew* 


Prison ore of Mar t 

t atonic law leaved to tho dleoretion of the head 
of the state flaws ) the choice to aeleet any one froo osenget 
the five eltematlvee regarding tha oviaonera of war# vl«*» ha* 
heading, enslavement, ralaaeo on oayoent of ransoms# oaehango 
with hualio ovioonera and gratuitdua release* Capitol 


’• ms / s ? u* t»:v££V. 

•ant of oriaanaro of wav lo the only way# ovooorlhod 
hy tolas, for doollng with the* ie quite wrong* It io 
merely one of tho difforont waya which oould ho 
odoetod in deelift£ with the** tol«o hod loid groat 
onpherte on ohowlng geno realty and Idndnooo toward* 
tho olavoo did It hao always onoouragod tholr mt/m- 
mission. Tho Quran has exhorted liberation of elavea 
end ordained that tho i ntoo o of tho Islamic oteto 
ehould eartly ho olldttod for tho e«nuetaeion of ^ 
olovoo< .fell If* $?T, IV, 91, v fit# IX* sot LVIII *3, 
XC » 11 0.Tng iroohet ond oorly oelipha hod eat gloriduo 
ex«mol#e of treating the oloveo Hndly end »any*lttl<ig 
m a lafta H*lt fr«riwi^ T«fcd*. Ill, aa. 


*«* $90 
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punlahnant for BrlMntn of wot it oatnlatlblo only in tatot 
of axtrano naoaooity# According to Abu Vutuf ant oono othor 
Juriato o tHoonor ooy bo bahtadad only in tho intorott of tho 
Itlfiie ototo* 9 

Tho trootnont natod out to tho ortoonoro of wot 
untfor tho Pughald varied from oioole Inert oonnant to axacution* 
Tho Pughai fnoorar# had nadt it » rulo to inaeaet froo tint to 
tint tho Prlionoro lodged at dtfforont plotoo *nd to oxtfrtno 
thoif eotoa and reload# than if thay wort found Innoaant* 2 
Though it it not cl*** that thoao ori aonera *2ao ineludoO -the. 
orioonaro of war* hut thoro i« no ovidonec to dtoprowa aueh 
pooalbility* 

In 186? Akbar n«do a rulo that fw*ily nooboro and 

-the 

ralativao of Oaf tot #0 oaoola would not bo ts»k*n orioonoro ond 
onalava d# 3 ft oaona that bofora thia year tha ftfrtly oanbaro 




9 on* 195-96* Abu Vutuf io aloo 
tha otato it rtaaenolbla for thoir 
lodging »nd food until a final dcciolen io takon 
regarding than* (Ibid*) 


?• Turuk * no* 986-979 Lahorl* P«* 945-469 Oarwini * 

ff # o* 


9671 973-741 Pirat * l , 
ho* 9881 19th H*¥*f* ?t JliH 
R.y* f* 8*9 39th R*V*f • 89. 
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of the defeated oeoole were el so enslaved* AO » eg arcs the 

4 he 

execution oforl toners of war, a faw refereneas ar> aval labia 
fro* the contemporary sources*^ One* during the reign of 
3hah 3 oh an four hundred Portuguese Prisoners of wer wsrs 
presented boforo the cm Per or* He ordered that they should be 
given choice between lelom and execution* Those who accented 
Islam were set free* but the rest were entrusted to different 
nobles with the Instruction that whenever any one showed his 
willingness to accent Islam he should be set free and oresented 
before the onporor* It le reported that many of them were 
executed* ihllo telge to the fort of Sat arc was going on in 
18*18* thirteen oereons (four fkiellms and nine Hindus) who had 
come out of the fort for fighting wore taken prisoner us*# 

~.-er! huhsnmad Akron was asked by AurartQreb to consult the 
muftis and give hie decision regarding them* He gave hie 
verdict according to tho Haoafite view that the infidels should 
bo sot free if they soceoted Islam and the Muslims be keot in 
orison for throo yesrs* Tho omporor did not aceoct it and 
reoulrsd tho osel to give hit Judgment in accordance with the 


1* It eooeere from the "ftfljft-wl haXj W3) that 
the exeeutlen of the orteoners of war was allowed 
In ore<*ughsl Period, though making hosts In their 
exeeutlen was prohibited* 


7* Tarvinl * tit, on. 
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Jurists of othsr schools, keening in view the Interest of 

the state* He revised his decision on the basis of the opinion 

of sons other Jurists and stated that both the Hueli* end ^ 

Hindu captives sight be executed as deterrent** This was 

7 

accented by the Csporor* One hundred and twelve followers 
of SsSbhoJi had been kept a* nriooners of war at the Chabutra 
Kotwali in 16P4* They were ordered to be executed*'* The 
Akhbarat 'news letters of Aurangrtb f s reign' also rsfer to ^riuiyibe^-^ 
oases of the sxecutl on of ths Prisoners of war * 3 4 In the 

f 

. 

contest nor ary sources wo could not cose across eases of rslsass 
of ths Prisoners on rensos or that of gratuitous release and 
also no case of their exchange with r jslir Prisoners could be 
found* 

of 

XSX AThfhT T 0 WC 3 rXOVS 

The history 'Bf diolosatie relations In huslis polity 
goes back to the days of the oroohst when the fundamental 


Tt f on* 504-85* 


*• Siam* 

W 405 -TIT end flMtf 


give details about the conquest of 
but they do not sent! on the incident 

jfeaaBd. AlmaUL* 


9 fort of Sotors* 
recorded by the 


3. ilOtA »l*olYl. 743. 

4 . aWlb.r.t . 43 ».Y. 3»i*. lYTIt 46th U.Y. r*b. lYfts 
0 Srthf S*Y* § Anrll# t?l 4 * 
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nclncl of treatment towards envoys ant cfnba seeders of \\ ^ 
foreton states ware laid for the first tlae^puetieti of 
the oavly t*aaUo rulers and the rules and aeyulatione drafted 
by hoslie Jurist a a ado significant additions in this sphere* 
They »ay be summarised aa follows? 

The envoys* Irrespective of their religion and 
nationality* war* Permitted to enter the X atomic territory aa 
offielal messengers without any hindrance* They did not 
require a formal deed of Protection tmmn - when they eerried 
diplomatic messages * 1 

The envoys were to be Governed by the law of am an 
(safe conduct 1 Given to a foreigner* ? Their persona was 
considered inviolable* They were Granted diplomatic immunity 
and were Provided full protection for their life and orooerty* 
They were considered Saeroeanet and no body was allowed to 
molest or Will thee* Cven when an envoy hod coaieitted son a 
offence against the state to which ho wao doloGated ho atill 


1 * 


gitEWfa . 


1«T*88? .aie rh.^ue slyer HI 


?» !tt(4*» I * 0* ?tl* 
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onjoyad all tha orivllagaa of on anvoy* ? Ha, howovor, could 
bo oxnailod in oaoo doubta woro reload against bio banafldo- 

Tb» government boating the* woo not suthottifttf to 
nunloh than* exceot in oxtr«-0rdtnery ca**a rotating to tbo 
intarnal neace and security of tbo state* In ouch c«ooa tboy 
night bo dotal nod or imprisoned*'* 

Tbo valuables of an anvoy woro exempted from Payment 
of innort duty* nut ha was entitled to this Privilege only If 
tbo Puallm envoy waa granted tbo lame by tbo government of tbo 
former anvoy* Qtbarwlso tbo Muslim at ate w©a permitted to 
realise duty on hi a goods liko tbooo from ordinary foreign 
visitors . 4 


1* Kltab^ul tth»ra |* on. fSa-Bbf I bn -l Hi ah am, 

'at. It, o* fbt rulo of Personal immunity 

for onvoyo 9000 bock to tbo tide of tbo broohet 
Pub«pa*d. Ho lo reported to have ooaurod aacurlty 
of llfo to two onvoyo of motel loot a claimant to 
orottfiathoed , in oedto of their unethical and It* 
rollgloue doc 1 oration to him* Ho lo vooortod to 
b«ivo a aid to thorn, «*«d you not boon onvoyo, 1 
would havo ordarad you to bo beheaded* (Tabari, 
tl , o* 140* ' 

?• ^oib*wo Siyar>ll kabir * I, op* 1 Wi *<*U 
3* Ibid*, t, ?90~7; IV, p* 1^8* 

4* Ibid., Tv, o, 0f, *U«b-ul Kbmg cl * t88* 
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The envoys were treated as state-quests* They 
were officially entertained end provided lodging «t state 
expenses# There were several large houses in Madina in the 
tine of the frontlets especially meant for foreign guests* 

"lush houses were known as dar-ur Talfan * The house of feel ah 
bin el -Haris had been earmarked for the sore ournoee as 
stated by tbnH-Sad* 1 

-Hie 

As regards the development af^dielomctic relatione 
under the fughale# it has been already Pointed out that they 
did not keen themselves aloof end isolated but established 
diplomatic and cultural relations with foreign states* They 
exchanged envoys, sent ambassadors and received scholars and 
other eminent Persons from abroad and so adorned the fuQhal 

9 

court with foreign dlgnatorles* 

The nughal emeerors Pads elaborate arrangement 
to ensure the safety and seeurity of the life and property of 


on Uafud ; delegations 1 


» n* 


7* The visit of an envoy was usually to of far 

condolence on the death of en emperor# to eonota* 
tulate en the eorenation of a new one# to seek 
assistance against a common enemy# to conclude 


ewu asanas ageins* a cwwon envoy • so bowiwui 
agreement for eemmerelel trana action# ate* fsktoar 
Hama # It# o* U! • »»• 5* ?11, 576# 687-611 1 

f yruk . oo« 3?3# 333 J labor! t !# pp# 1*3 

nTo". «», tott. ?.«&». »-• 

jMili 09. SS-ST! *«rnt«r. 

hanuccl rn» »• 1 3T* 


1«3» 76l # ?B?» 
6l«, 673? 
n* 143? 
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the envoys* trhenaver the arrival of aft envoy wao announced* 
tha emneror tasucO an order addressed to all governors, 
fauldare and road -guards to allow hie oeeeege and eeeert hie 
to the lieite of their jurisdiction* 1 Any have or ineult to 
the envoys was treated #s eisresneet towards the ruler whoe 
they represented* Clear instructions wore also Issued by the 
Mughal qovernmsnt to the atats-offieisl that they thould not 
harass the foreign eeieeariee* Riving his own observation 
Mortis * the Cngllsh ambassador* stated that while he wet en 
route to the Deccan* hie carriage was stooged at ^avaour and 
a duty of thrss nice net cart was demanded from him which he 
found unusual as the good* of the envoys was considered assent 
of all toll and customs duties* On reporting the incident to 
the local Mughal official the Person responsible for It 
(customs house officer) was immediately arrested* 

The utmost care shown by the Mughal emperors for 
the welfare of the envoys may also be realised frost ths fset 
that they appointed special officer to look after their 


1* See Sunra pp. i7S-79 ( 

2* M.H. DaS* ter fie Embassy * Calcutta* fbSS* o* 238. 
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Interest and to deal with their nreblees* 1 

it la evident free the accounts of the European 
traveller* that Presentation of the letter of credence to the 

j 

feneror ua* a cart of the cede of conduct for the envoys* 
Since the hughai t?aoeror% at a rule* did not accent letters 

except through hie orlee sinister fwarir '* the envoys were 

f v f « 

required to take care this rule* 3 tfhen the Cwoeror wanted 
to show special favour towards any envoy, he remitted hie to 
Present hie letter through a orlnce* 4 


t* Th» denarteent of dlwan-i Rlialah * which existed 
In the Sultanate oeriod* was nothing hut a kind of 
foreign office which dealt with dlnloeatlc eorres- 
nondence* and the officer inchorge of the deoerteent 
had close touch with envoys sent to end received 
free foreign states (Adab-ul Herb * on* 142-43 '• 
During the reign of Aursngreb Conlaheand Khan was 
annotated ee special officer to take cere of the 
envoys Chanucd * II* no* 1*8* 1*7'# See alee 
Bernier* on* lit *23* soeetlecs they were Provided 
beret an Inter or star to help thee in their converse- 
tlen with the fndten people «a well a* the state* 
of ft el ale. faeneevrete* P*n' 


P.32B; 



msxjs * j*i py* ga..fcnchas,a,x ipaiia 
Sr * MlWlVf- »» «-S*' UitlU .. 

d* 1 1 on. 736* 239: f enucci* ft* so* 32-34. 


3* free the inatruetiene issued by Aufangreb to 
Abdulin Beg about the eanner of reeeivlng and 
treating an envoy of Shah Abbas* the king of feral s» 
it le clearly stated that It wee a continuous prac- 
tice free the reign of Akbar that the hughel Conor or 
received a letter ef credence froe envoys through the 
eaalr **enuccl* U* po* 34* 43-43* 47'* 

4* nanuesi* it* po* 149-42* 
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An envoy w*a expected to be r^itUtr with (hi 
local etiquettes before or aa anting hit credential to the head 
of tha at at a. To furnish an anvoy with necessary Inf agnation 
end knowledge about than ha wee keot under tha neater of 
eerenonlal fwlr*l turuk l for aoaiatioaa after hi a arrival* Only 
whan ha gave hi a conaant to obaarve tha court atlquattaa ha 
uaa granted opportunity to havo an interview tilth tha owneror* 1 * 
tfhilt oreeentlng hi a eradanti ala an anvoy uaa required to 
obaarva the atlquattaa of the Hugh el court • l*e** oroatratlon 
fgwwtnbacc ^ or asking obalaanca fkorniah ) before the tnneror* 
icmetlmee «n envoy uao ocrnltt ad to qract the Cw-’eror firet in 
accordance with the tradition of hla own country and then in the 


»• A»j{. "«■«» n* »• i»’«j m* ’r* laxas. k 

n. 39* XhanH Aloe* 3ah»ngir *a envoy to the Shah 
of feral a had alto to oarforo Korni oh bafora the 


*»«*; ft akaMar Sw, AjffF. ATS T«*»g» 

edition, f| t o« 939U Giving details about the 
court otlquottoo to bo followed by tho anb sea adore, 
n«nucd otatooi "ho (Aurengreb) received the subcase* 
d ora with effect ion end goodwill on condition that 
they «»da abetdande ad uauel In India by putting tha 
hand on tha head and lowering it three tinea alnoet 
te tha ground* Tho o»beee adore agreed to the condition 
and on entering into tho royal ereeenee they eede 
obalesnce a# agreed upon and when they viahed te draw 
near* the aaoond Secretary* called huetafa khan* 
ataooad than and taking latter fron their henda* 
presented to tho king* by whoee orders they wore node 
over to 3 afar Khan* tha Chief Secretary with tha 
inetruatlon ho ohould In duo course prepare a reply** 
faanueei* II* P«* 000 aloo Ibid* on* 43*44* 

d?* ST* 144 * 
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style f>rw«ltnt at the fughal court* * An envoy* however* 
wee granted total exemption fro* the customary obeleance to 
•how special retard toward* the country which he re»resentad* ? 

The ambassador# were also provided official residence 
by the state during his stay in the country* The visiting 
envoys were generally lodged at the court itself but the 
resident ambassadors were orovided with big apartments** 

besides bearing the expenses of the envoys* the 
state also assigned land to the real dent -embassadors in 


1* P’anuecl* It* O* 8?* 


7 * 3ah»nglr is reported to have exempted Abdur Rahim* 
the Turanian envoy from all the court etiquettes as 
a special f amour towards him* Iq bal SUftuj 3 eh anglrl * 
o* 8 IT* 


8* f«mbil 9 eg* the Persian resident •ambassador at the 
court of Jahangir wee given one of the royal real* 

» dances near t chore fturuk , o* 333'* Jahangir had 
great affastlon far thaTaauit r others for whom, house 
and church weak built at i Short fr anueei # I * o* 175 '* \ 
ftudse tag the Persian envoy to *ur one tab's court was 
lodged at the hmvsll of Rusts* Khan in Delhi which 
had been lav! enfy fund shed the atata exoaitfa 

before hit arrival* (fll*>oir nai.i t »• 873'. According 
to Warnicd the envoys from 8 aim war* given the house 
of tutfullflh Khan in Delhi where they stayed about 
four months* ( *anucei* It* o. 34* Sea also Ratnlar* 
on* tif-73*) 
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sett sin cases. 1 Th* alignment imiUmi coneleted of 
•ovovot village*. Even of tor their departure froo th* country 
they uor* entitled to the revenue* fro* the land assign* d to 
thaw* 3rf«anglf Qr anted to 1 leg (the Persian ambassador > 
a village near the Capital which oarnfti hi* art annual Incoos 
of *• 

Th* Mughal owner ora did not eh urge any kind of 
duty on valuables of the envoys at the tine of tholr arrival 
or depart ura* 3 Croat liberty w»s grants to the envoys in 
this rsgard but ths foroign Signatories s emetines obussd it to 
gain eoemorci el profit* Ths Ptine# of lasra sont an onvoy to 
the Pughol court to congratulate surangreb on his secsssi on* Ha 
brought with him saver al Arab horses; itaee Intended for nrsssnts* 
tion to the snooror «*>d other® for sale* f'ith ths nonsy so 


1* 3 dh angle had granted %* 1 S*TW to Vadgat All* the 
dorsian envoy * to «**t hie expense* during his etey 
in India* f Turuk . o* Hi)* Hosting tha now* of tho 
arrival of 7*5 ®Tl 8eg» tho anosror aont hi* %*S0»99P 
for hi* oxoonaoa and or derod th* governor of Labor* 
to boar oil oxnonooo incurred on ontortoining 7#btl 
•og fruruk . so* 318-ifi 1* Th* onvoy fra* tho Prinot of 
8*or«IN was Paid full oxoonae* Incurred by hio during 
hi* etey in the country {haoucci » U* o* i9T)* 


?• Turuk * o* 333* Sultan Aleutian lo re^ortod to have 
boat owed four villages on Peshlduddin* ths snvoy of 
rhewsriio 3h«b and directed th* revenue officials to 
remit their revenues after his dspavturo ts his hoot- 
laM through nil akl. anMim*.. RMhlrt. 

n* 1®T>* 
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esquired he was to buy cloth and aooa other goods to take 
with hla to iaora free of duty* 1 

The exchange of Presents d*ong the heads of friendly 
states through the envoys was one of the accented oraetlees and 
e »art of International conventions In the nsdisvel period. The 
ftughal fonerors accosted the Presents sent through the envoys 
by the friendly rulers. ? They also sent costly presents to 
their counterparts through their envoys. 3 fenuccl observes 
that any present «ade to an eeneror was accented by hie In hie 
eaPaelty of a sovereign. He believed that these gifts were his 
private nrorerty as hoe age was rendered to hla suoroes majesty, 
hanueei » further* states that even the presents froe tha 
aebasaadora was treated by tha sector as such. 4 


1. hanued* If* p. 1*57. It Is not clear what action was 
taken by the hughel government against tha snvey who 
wes found Indulging In the above »al practice or abusing 
ths privilege* 

2. According to the tel«sde lew there Is no haf* In 
esoeotlng presents from and sanding to rulors of the 
alien states. However* no leplieent of war should be 
sent as present to «n alien ruler and the presents 
resolved free the foreign rulers ere to be deposited 
In the eublie treasury and spent for tfelfar# of the 

In a»n.r«l. . II, on. m 

Tab all . in , o. 4«T>. 

3. The Sharif of heece is reported to hove refused to 
•teect Presents sent by Autangteb in hie early reion on 
the ground that he eould net be reeegni ted as ths lsgi* 
tiests rulsr in ths Uf sties of Hie father. Sut after t 
9h«h 3 eh an had Passed away he sent hie envoy to Aursngri 
end dhewed hie willingness to eecePt hie offerings If 
sent to hie, (haasirHL Al^olrl * o. At? f anuoei* It* 

oe. t3A«T). 

A. hamaeei* II* o. 321. 
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At far as the orooerty of « deceased envoy was concerned 
It wet to bo treated llki that of • turtoAft fthi foreigner 
nr «nt ob a safe conduct * who dob id thin the flusllo territory* f 
Tho orooerty of a boeoatob envoy as a rule wot entrusted to hi a 
hairs, nrovldad they wore oreaent In tho country* Othoridoo It 
was sent through hl» countrymen to hlo heirs living In tholr 
hows land. If no national of the deceeaed *a country was 
aval 1 able, his orooerty was kent into tho euatoby of tone 
Judicial officers till such tic# that some one on angst hls hairs 
or count r yuan ao^aarab to data it* huhawaod Plea* tha Persian 
envoy to the court of Jrftanglr, blab at Agra in 10 17* Hie 
orooerty was sent through fuhanmad Qasio, a merchant of hi a own 
country to the Shah of Persia to be aonortianad to hls heirs* ? 

On hie way to Delhi from Agra in 10S0» Belloaont, a Trench 
envoy, nasaad away* Hie oronarty was handed over to two English* 
•en who claioed rrlatl onchlo with the deceased* later on. It waa 
discovered that their clot* waa false* The orooerty waa re- 
covered from them at tha iaoerlsl order and given ta a Merchant 
of Surat «dio furnished nroof that the deceased had taken fro* 

3 

Me four thousand Ootacae and tea other things «s lean* 

1* Sea 3uora, o*/73 

?• Turuk . o. 197* 

5* hanuoal, I. oo. 09-791 P epya of h ogul Ind i a # »o*4<J-40* 
Aurangrab is voerted to have SeoF an Arab horse out of 
hi* eyooerty for hi a oaraonal uaa and o«ia its orioa 
to the oerohant* Cl bid * ) 
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C ases of some other envoys dying to I ndl a duri ng the Wughal 
period «ro on record, but there is no reference «• to whet 
han-hmed to their orooerty * 1 

piract 


Piracy "every un* ithorlsid act of vi olenee 

committed by « private vcotol on tho open ora opal not another 
vessel with Intent to Plunder. * nut in it# uidersense it to 
utf»d for •’every unauthorised act of violence against "■’arsons 
or gooes committed on the ooen see either by a private vessel 
against another vessel or by the Mutinous crew or Passengers 

J 

against their own vessel** 

That the Pughal government hac to fade the proto lest 
of nlraey fro* the very beginning of the establishment of the 
Furooean trading eoeioanies in Indie is evident from a mother of 
references in the contemporary sources* fven its ni Igtiojahl pe 

were not soared toy the Pirates* Auvangteto Is reported to hovo 

-4#>e 

erootod a naval foroo to cheek the menace rates* but the 
hughal navy did not come unto the standard of the naviee of the 



P0» 


?• OOenheim* OB* 
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turop««n n«Uon«, as 1% lacked the experienced naval of float a 
to conduct the operations. 1 

Piracy wa« committed for various motives* Sometimes 
recourse vac taken to Piracy to taka revenge against tha tract* 
want nataci out to the European factor# on land by tha *ughal 
authorities# and at others to strike terror for securing 
certain trade concession from the hughal ©it hart tl ea* Occasion* 
ally rivalry mo ng various trading eowoar4.es or batwsan Indian 
march ant# and certain foreign company wotl voted the seta of -H-k 
piracy* *fi©tavrr have been reason for Piracy# It is clear 
from the available eases that usually the target of the Pirates# 
u# re cargoes and shins* Her crew were not interfered with 
unleee resistance was offered by thaw* 3 

AS for the punishment awarded by the Mughal government 
for Piracy 4 it ie difficult to form an opinion as in the 


U 


hemieci. It. on* 41-411 

4141 Tavernier# I # p» 1f7! Henri quo# II# 

&&!** * (H34-3* ># o. 31% 


ff. 49?# 
n* l?4f 


?• The eaoandlng oversees trade of the Indian wordhanto 
during the sodond half of tho seventeenth century 
el sawed the English* Out of jealousy they tried to 
hdsoer their commercial antcrorlae by a series of 
dratisel attack on the Indian ships* 


3* English facto ries# v ( 1434*36 ) t o* 199. 

4* In the I elastic lew Piracy ie treated Identical wither, 
highway robbery end ee both ere considered the tdse 
in the natter ef euntehment* 
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oval labia earn no rafaranca la made to any direct action 
having boon taken again at tha n&ratea* Only tha punishment 
Inf 11 c tab on tha fact ora and other members of tha traftt.no 
cow r>any of tha country to which tha o&rotca belonged flnda 
mention In the recorded It a»oears from a number of caaea 
that under the Rughals the of fid ala and members of tha trading 
comnadea were held raaoonalble for dracy committed on Indian 
shine by their country men and they had to n a y eomnenaation for 
the lots of cargo* In caee of their reluct cnce to oay comoenea- 
tlon they were imoriaoned or thraataned with reprisals* Some- 
times an embargo was nut on their commercl cl activities* m 
* 

agreement concluded between the Rughal authorities and tha 
English chief in 161 ? states that tha English who wara engaged 
in commercial activities In the country (India) would no longer 
be responsible for the drecy committed by the neoole of thoir 
own country (England) and also not liable to nay eomnenaation 
for the lose of cargo* In edte of this agreement the old 
oteetice of nunl thing the factors of the trading companies 
continued as may be seen in tha following cases* 

Soma Portuguese d rates attacked end olundered the 
geode ef an Imoerlel shin to the value of £ in 1§14 


1 * This might have been due to the fact that the 
ttt rotes could not be eoerehended* 

2* dutches* IV # on* 125-27* 
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at Sural* Jahangir ordered tha a alga of. the ally of Dalian 
(an establiehaent of tha Pertugueee) tha arraat of all tha 
Portugueee national! and confiscation of thalr orooerty within 
hit doainlon* Tha laauit Chief* rather Xavier* than reeident 
ait tha Mughal court ua! rent to the governor who waa besieging 
Dalian* Tha governor ua! inatrueted to deal with hie «a ha daaead 
fit* 1 In 1636 three Mughal vessels containing cash and good! 
to the value of *b* im,TW were olundered and caotured by eoea 
Cnglieh pirates* The Mughal authoritiao demanded full coaoensa- 
lion free Method* the Chief of tha tngilsh conoany* On hi a 
refusal* ha waa leori coned and raatrictiona ware Placed on tha 
Internal trade of tha tngliah* when ha agreed to nay the 
coo sensation* ha was released and tha eoomerei al fraedoa of the 

<9 

Cngllah coo nan y was restored* 

Same Pertuguoeo od rates attacked an iaoarial ahio 
(leaded with Kauris ) in Bengal during tha reign of Aurengtob* 

Tha tact sin oarauadad than ta eceoaoany tha alii n to the Maaea 
Oort and oroaleed ta give there Pa tacas instead of Kauri a * On 
reaching tha Meeean port* tho eaoit aLn of tha looerlai ahio 
triad to overpower the oiretee with the seeistsnee of eoao other 


i* traMift.f jfflarUt* n (1622-23'* p. 96 . 

7. Ibid** V (1*34-36 >* OO. 190* 232* 266 * 27^-71* 
27f* 318* 
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VfMili* But he did not euccesd, and sufferedQreet loss. Tha 
ot r«t««« than returned to Surat to wait for ianerlal *Msi 
which wort cooing free* * eec*« on their arrival* they centered 
a ahio and Plundered not only Its valuable cargo but diahonourod 
the ladtaa on board* then Aurengreb was infowied of the Incident i 
ho rooolvad to check the eenaee of oirates permanently* by 
creating a novel force* 1 toot Arab merchant* complained to 
Aurengreb that during their voyage from Puaqafe to India certain 
English niratea had robbed than of tome Arab horse* near the 
oort of Surat* The catoeror aent an orde* to tha governor of the 
nort* to arrest the Pirates and send them to the royal court* 

It la not clear what haooened to then after trial* According to 
the sane traveller a hughal ehio 9 while leaving the port of 
Bengal en route to heoca* wee eaotured by sane Portuguese!* The 
reeeon of the eeoture wea stated to be the absence of e Portu- 
guese dees oort* when Aurengreb cane to know it he ordered Qutub 
Khen* e «i lit ary commander to raid in the neighbourhood of Omen 
and Oeaadln* The raid resulted in a great lose to Ufa and 
property of tha Pertugueses* f onuccl ooaaentad that by thla 
action Aurangrab actually retaliated for the blunder of tha 
Inearial ahloa by tha Portuguese ol rates in tha oort of Surat* 3 


1* henucci , tt* no* 4B-4?* 

?. Ibid* , IV* oo* 134* 21B-16* 
3* fenucei , II, p* 434* 
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A ship b«l«ri 9 ing to a wealthy merchant of Surat 
nosed Abdul Cefur* with a oaoh of nine lac rupees on board waa 
ravaged by ni rated In i83l at the mouth of the Surat river* 

The flughal government out a guard on the factory at Surat and 
Placed an embargo on English trade in India* as the oirdteo 
had shown the flags of several nations the authorities were 
unwilling to tabs any stern action* When & member of the 
Pirate-crew was eaotured and proved to bo a Dan# tho restric- 
tions olseed on ths English trade were removed* 1 Mhile 
returning from Red Sea with ths or of it of seasonal trade* 
r,an<-j-Sewai .the imperial ship, was captured and plundered by 
Henry Every* the notorious English pirate* Besides ths Hai 
pilgrims Including ladles* ths shin had valuable on board to 
tho value of fifty two lac ruoees in silver and gold* On being 
informed of ths incident Aurangreb ordered lidi Yoqut to 
proceed to Bombay and imprison ell English men In sure! and 
broach* Preaidant Annesley and many ether Engliahmen were 
biased in detention* The Cost Inda Company wee deprived of 
ell eemmerciel facilities which It enjoyed within ths scuntry* 
Later on* turned Khan* the governor of Surat end e friend ef 

alterant 

the brltlch exposed that the ei rotes wars of^nati onsliUcc and 
the Cngllah wore not alena respond b!o for ths plunder* Sc the 
detainsec were sat free and the commercial freedom of the 


1 * C* 3ohn 91 dduleh* Thy Pjf Aik London, 

I 99?* P* 13* 
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eonoany we* raster ad* 3 Son* pirate* of different nation** 

lltia* Plundered a Pughal *hlo near th* Port of 3urst and took 
away oerehandts* and oath valued at nor* than on* nillion rupees 
In IthJ* When ttlbar Khan, governor of 3ura& earn* to know of 
th* incident h* ordered th* *rr**t of th* nr* at dent* of the 
English and Dutch ccnoanl »• both* He recovered fe«3f 
f?oe the Dutch and *ioo aon* noney fro* th* English a* coooensa* 
t! on for th# loot* In retaUati on, th* Dutch and th* English 
blocked th* port of 3ur«t, set rad all th* Indian vessels and 
demanded th* eaount which had been realiaed from than in 
condensation* Seeing th* dataml nation of the Europeans, th* 
enneror not only conceded their den and but also di aniseed the 

9 

governor and other orovlnclal officers* 

tt appears fro* the above eases that under the hughals 
varied treetnent was noted out to th* Pirates* Realisation of-H>c. 
oo* oeniatlon for tho lose of cargo and dotage to tho ehlo was a 
prevalent practise* The icorlaoneant of those who were res* 
sensible for Piracy wee a resort to facilitate the recovery of ^ 
conoanaotton. 3 


1* theft then, tt, no* 4?1-2?t C.3. Mdduloh,*** J8-27. 
2* hanucet. Iff* on# 46H4» 


3* tt le interesting to not# that in the a ana period in 
England and franca tho d rates were e*e! tally punished 
end If they eeeeoed, their property including their 
wives was confiscated* 
o* ffl»i ftenueei • t V t PP* 
on* MM 9, 


a vow anseak w vcaay wivo 

loir property ineludtno their 
»: HWHi AP*PY> Of »***» IMUl 
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espionage 

for the smooth working of the government machinery? 

It io necessary for the rulor to kooo himself acquaint ed with 
day-to-day happening in different Parts of his dominion. This 
purpose can be achieved by employing news-writers and Intelli- 
gence officers* This systsm of sseking secret Information has 
been adooted by every government In medieval as well modern 
period for administering the affairs of the state effectively* 

It does not come under the jurisdiction of international law* 

«ut Passing of secret information of a country to another 
country which endangers ths Peace and security or undermines 
the general Interest of that country la known as ssoionags and 
treated as a punishable crime in ths International law* In this 
context ths word 'soy* denotes all those Persons who obtain or 
attempt to obtain secret Information for transmitting it to ths 
enemy* 

Uhi Is giving permission to a foreigner to st ay in 
a ftuelim country » tha authorities are required to see that he 
le not e soy or he is net entering ths country with ths inten- 
tion of haloing his own government at the cost of the huellm 
country * 1 The Jurists have different opinions about the kind 
of punishment to be given to Ihs sol as* Abu Yusuf is of opinion 


1* ,«l.ttb-ul »*»• 
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that non-huelln soles, whether alt an or aubj act , Must ho el von 
capital ounlshnent uhllo tho huslin soles ho given eorooral 
ounlshnent and inprlsoned till thoy showed recent ones** Inna 
Wuhan* a d thinks that tho oubjoeta of «ualin atato (Irrespective 
of thoir bolne husllna or non*huaUaa) should not bo Idllod for 
espionage* nut with regards to aliens ho also favours execu- 
tion* 2 


fsdonage was an off ones against state and was 
treat** as such under the hughals* So tho nurtlahnents wore 

those which so seed appropriate to tho occasion and crine* few 

a 

eases of osnionttgo which forned^Part of International cries have 
coee down to us fron tho hughel period* They give us an idea of 
tho treateent noted out to tho sd.es In those days* In tho 
reign of AM»ar two Portuguoses t suspected to bo soles, were 
caught by the eustoe officials at Surat* At interrogation thoy 
confosaod that thoy wore solos* Thoy wore offered a choice 
between I elan aid death punl aheent* On their refusal to aeeeot 
lalan they were executed by the order of the governor* 3 In if 9V 


1 * *»*»• 189 - 90 * 


>• ^.-yUkyiLi.1 «1& f. 
of nunlaheent no dlstin 
eels orafoeale soy* 
eePltal ounlsheent* 


_# IV, op* 228-26* In natter 
notion would be node betweena 
But a nlnor is not to be given 
(tbld., po. 228-2?). 


3* heneerrate* 0* 189* 
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•a** oeoele utrc tfrisM by the governor of Kabul on eusnlelon 
of their being antes end sent to the court* Aurengreb ordered e 
thorough investigation of the eeee* During Interrogation* one 
of the Investigating of fl cere ft tin ad Khan) wot 14 Hod by one of 
the setae* In retaliation the toy wet aleo nut to death by the 
servants of the bald officer* 1 

In 1607* the ruler of SuWiara cent a woo an toy to 

the Pugh el court with hie tfsbeetedor* She woo detected* When 

»he confessed her guilt ahe we* ordered to be innrl toned end 

c * 

bent under strict surveillance* Ten antes of the her at ha leader* 
Stftbhe were arrested In 108? and at their own confeeelon they 
were executed by the lenerlel order* for espionage* While on 
an expedition against the harothao* Prince 3h«f» Ale* had ieeued 
an order that anyone entering or leaving the cord at night would 
be billed without fell* According to flanucd the order wee e 
precautionary eoasuro aga&not the i4e«* The Prince wonted to 
frighten thee and hinder thee free prowling about end crying into 
the sa»»* Ones certain vendors including save Chrl all ana, who hod 
ecec free Cec* were eebtured for violating the ordinance* They 


i* ftniiri 

tme set 


»Al 


* n* 87. It ie not eloer whether 
ate eenetlen or net* However* the 


own! absent wet apparently awarded for eurder end net 
for eeolenefe* 


*• im at tsausA* "*** 3 « n '* 


3* Ibid** ith 3une* lit? ,viae S.P. Sangar, Cri^e and 
Punishment in M u ghal India , Delhi, 1967, n. i99.' ' 
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wera ordered to bo beheaded/ but on Manuccl ' s represents- 
tlon to the Prince* the Christiana ware pardoned and set free* 

In view of the above discussion it may be 
concluded that the well-defined rules existed during the 
Mughal period for guiding their relatione with the foreigners 
merchants# travellers end envoys* They laid down rules for 
the protection of life and property of the foreigners and 
enacted law# for disposal of their cases* To regulate the 
foreign trade agreements were mads at different times between 
the Mughal authorities and the representatives of the foreign 
trading companies* The envoys and ambassadors were treated 
with under established norms and conventions* The rules were 
also not lacking to deal with the piracy and espionage* 


1* cpvs of Mogul India* pp* 189-90* 
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The oroerietorehio of land in ftughal ! ndia is a auch 
debated issue* The opinions of the medieval aa wall aa modern 
scholars are dlvtdad about this problem* Various scholars at 
dlffarant tlaaa hav a devoted thalr attention to analysing tha 
Information available in chronicles, adml ni strati va and revenue 
literature of the hughal period* Thera is, however, another body 
of literature which has soeething to offer on the subject* The 
husll* theologians and jurists of India attempted to fit tha actual 
agrarian system and relations in India into the framework of the 
Islamic system* In such attempt they have acted not only as 
interpreters of law, but they have also discussed certain aspect of 
the agrarian conditions prevailing in their own times* 

There are two very interesting treatises from the hughal 
period which contained viewa of two scholars about the nature of 
land rights in tndla* In these works an attempt hat baen made to 
interoret the existing agrarian ralationa in terms of Islamic laws* 
Tha first treatise, sisal a dar bal Areal * 1 w a a written in Arabic by 


A manueeriot of tha treatlee le oreeerved in the haul ana 
Arad Library Aligarh), 3halfta coll action, rich * 

Arabia * 24/ff* Tha Library of Dar-ui-hueannifln fShibll 
nanril, Ardegarh) alee has ona cooy of tha work* Tha 
traatlse has bssn ttsnslatsd into Urdu by S*a* Nadvl snd 
pub 11 shod with tha tltla, Tshaggug-1 -ArstlH-hlnd from 
Karachi in 1*53* Hut tha prlntsd taxt contains several 
Inaccuracies and ths translation is also misleading* I 
hav# mainly relied on the Aligarh manuscript* 
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3hai kh Salaluddln Thanasari * and tha second* fthkaw-ul Ai»arl « ? 
waa written by Qeri huhansad Ala Thanwi. Tha 1 attar la alto 
mainly in Arabic* but ita laat chanter dealing with India ia In 
Persian* Mara ua will taka un thair viawa about tha natura of 
proorietory rights in land in India ana tha arguments forwardacf 
by thaw to Justify thair oninlon. But bafore taking un this 
natter it is asssntial to know sows facts about tha lifa and 
background of tha caaoilars to understand tha factors guiding 
thair visws. 

Sheikh 3alalucdln was noted for learning* niety and 

devotion to wystlcisa. Ms regained occupied throuqhout his Ufa 

with tha task of teaching* propounding legal opinions (f at awe ) and 

. of 

compiling books. 3 Ms was tha spiritual hair (Khalifa ) / Shaikh Abdul 


For biographical not a on tha 
ftadaunl 
fail 
Mlrasu 

o. 473? Abdul Hag Oah 
a.H. tl. o. 343 * Chauai 


oiogrannxcaA once on tnt but. 

wni. J 

• Akbar NdBa * Calcutta 1836, 
puddin AhaaS, tabjflatH Akfra 


author* sea Abdul Qadir 
voi. irr* op. 3*4; Abui 
III* pp. 341*4?; 

» Calcutta* 1^31* II* 

r M3&1BSSXM,' Delhi, i?83. 
Shat tart , 6, JjujJTjftr af, (MS. 
Shukon, 

op. 


• & 


A.H. II. o. 345? Chauai SO at tart , Culri 

Aligarh)* HabibganJ* ?? / 5/f.?73; Para Shukoh, Saftnat*ul 
Auliya . tucknow* 187?* op. l7l*?J Ghuloft Sarwar* 
Knarioatml Atfiva . Lucknow* 1873* n. 439 A Sayyed Abdul 
flat . hush at nil ttH^i atlr (Arable)* Hyderabad* i9S4,tv,p. 72 

raaains unpublishad. Two manuscripts af 

M.a* Library (aW., 

331 /ill A Uni varsity 
1?. Tha India Office 


Ahkjmml Atari 

tha treatise a 


traati as ara avdlabla in tha 
Aligarh)* Abdus SalaP* Arabia. No 
callaetlon* Arabia* farhab (?) Ho 
Library also has one manuaeriot (Reuben Levy* Ms. 1739). 
I have used tha Aligarh Manuscripts. 

.5^ 


ii*d 

► 95 


cr \arnsmr\m 
cr/in ccm 


on the 95th chanter of tha Quran ?. See Cthe, l9?4 


* other works ascribed to 
n fa traatiaa on mysticism) 
*wat*tln (a Persian cows antary 
raft )• 
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wuJaus Jengobi, the famous saint of tbs Safari Cblehtl oruer 
(1458-1537 A.i,.;. Ia thf faltHOalzi *2&M±ZM • oolleotion 
of Abaul *uauua*s letters; moat of ths letters are aaureseeu 
to Cbaikb Jalaiuauin. From the etuuy of these letters, ths 
reason lor writing the .vis ala become® clear ana even bin own 
anxiety about estafcriphin ; tbe rights of tbs grantees over 
tbsir bcluln « becomes obvious* It shears from one of these 
letters that Shaikh Abaul ~uauus sent ualaluaain in oo%any 
with bis son Shaikh Ahaau to Agra to solicit a 1 ana-grant from 
Humeyun. 1 lor the seoonu time, he o mm into contact with tbe 
Court In 1561 when be vislteu Agra to , ieau the cause of tbe 
grantees at 'fbansaar* Akbar vialtea Jalaiuauin with /tul 
Feel in 1581 when he was leaning a seoluueu life* Akbar Is 
eaia to have baa a uiscussion with JalalUuuin on certain 
principles of sy.«ticiex. J Jalaiuauin uiea in Jmu&ty 13B2.* 


1 . 



i eubl, 1307 A.H., (Letter 


k. nsusunl, 111 , p. 4* Ihaneear, Jalaiuauin* e boon 
town was in the caraar of ~lrhina ( Saba of tslbi; 
Ala~l Akbarl . II, p. 145* Jr resent ly it is in the 
Ambela i lstriot, Haryanh. 


3. fpjtjjg . 


ill, pp. 341-42? i,ftbM.,,J.fafri.J.a^ftii£A» 


4* Mis age st the t lew of ueatb bss variously boon 
reooraeu fay the biegrepbere as Abuul Haq gives 95 
years, Usual Shattarl 110, tara Jhukob 96 and 
Abaul Hal 93 years. 


...217 



(217) 


ifotab.lt among Jalaluuain's aieoiples wort Wisamuauln 
Thane sari, Abaush 'bakur and *asl Mubammaa ,alim o 1 K air an a. 

i£Mi i« aalnljr loousaeu on tbo 
right* cl grantees (holders oi aaaaa-l-aaash ) over their 
lanu?, though it bas also taxen up diiierent aspects o 1 the 
agrarian natters, the sign 11 loanee ol the n Is ala becomes 
clearer when it is atualeu In the light ol the controversy 
going on in the 16th oentuxy about the nature ol revenue 
grants anu the rights ol their holders. 

The nrture cl the rights oi the grantees over 

their lanu «ras a ccn trovers iol matter. The state granted 

to the holders ,i oauau-l-caash the right to oolleot lend- 

revenue end to utilise it en« oensiuereu it a r*.8umabl® 

alienation ol taxation rights. The gruit was neither 

transferable nor saleable) It ooulu bo resumed at any time toy 

tbo sing) on tbo deatb oi tbo grantee, it normally required tbo 

aing'a emotion bolero it ooulu pose on to hie heirs. Thus, 

according to the alliolal view, the grantee baa no proprietary 
2 

righto. This woe not a now development that oocurroa in the 


1. A Oriel ourvey oi the laid rights ana agrarian 
relatione la medieval India la boro token up to 
loo lilt oto uadorot ending ol controversy which 
arose during the Mughal period. 

2* Cl. Irian Habib, The Ag rari an rfrgtea oi Mughal 

Iflbii*. pp. 2iO-3 4 . 
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Mughal periou. Tbe iim view regaraing the revenue grant 
*m b«ia fcy tbe ultane of *elhi. I bay uvea to sutlce liberal 
groats to the ueserviag pcrsoae but reeervea tbe right ta 
cancel, oonllra, decrease or extena tbe original grant. On 
bie aoceaelcn, Hauaain Ahaljl confirmee tbe ex la ting 

revenue grants to their bolder*. 1 But when be introauoeu 

o 

administrative reform he reeuneu Meat of tbe grants. 
Jhiyaauauio Xughluq it alee aaiu to have reauaeu a very large 
number of grants.^ Pi rue iheb re store a tbe grente which baa 
been reeumeu auring bie pro accessors' reign to tbe ela 
grantees after Investigating tbe valiulty ef their oiaim.* 

In tbe Afghan perieu i 14i» 1—1 35:>/ the revenue 
grants cane to be popularly mown as rajh- l- ma 1 ash. but there 
see me to have nppearea no change in the non-proprietary nature 
of the grant. The official documents’ of tho pcrloa again tena 
to euggeet that the grants were belu auring royal pleasure 


1. "lauuain Barani, l p.246. 

2. ^arani, p. 2Sb. 

5* ioiu., 49**9| Ieaai, 

Maarae, 1948, pp. 391-92. 

p. 1*| 

4. ^^brt,rlk.,IVm,„?bafaU^8aranl > p. 358. 
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on Ay ana on the u« atb of a grantee they could tat r« store a to 
bis descendants, provided they sucoeedeu la obtaining renewal 
trom the royal court. Lilt* Alaudaln, i>ber 3bab alao reeuned 
the ola ^aJb-l-naaafa grants ena rostered to the greatest 
alter be bou aatisleotorlly ascertained their genuine deltas. 1 

-be nature oi the grants aurlag Anker* e reign 
has been more clearly explained oy Abul Peal la a chapter an 
. uyuraral in the *ln . It appears Irsa Abul Fasl's olaousslen 
that effective measures were taken to regulate the grants alter 
tbereugb enquiries* out apparently, the basic feature a el the 
grants remained Intact except the feat that the eligibility lor 

the grant was extenueu te Include the non** Musi la alvlne as 

2 

well. 


As appose u to this ell icial view, a group ol 
scholars representing the grantees cons laerea that the grants 
carried lull proprietary rights ana that the steps taken by tbs 
state to regulate the grant? were an interference in the 


i f- 49 b . 


1, >ber hah* s far man , printed in 

xallt&t, *JOgIiir ^el. IX te. 3 
pp. 121-2® | Hiequliab Mugbtaqt, 

Integra* b to. 3 (MS* B. Museua, 

Library, tept. ol History ( JUU. , Allgarb) ,>, See alee 
l.H. Slddlqi, Ultt&n. t l 3ber Sfr ftih Aligarh, 1971, 
pp. 128-38. 


r* 

Or. 1 92$> Research 


X. Ma, 1, k y, 140-41 1 Akb 

Xt. o “ • 


leswaay, __ 
J abb bar . Simla, 


S'LftSffm iLV:, 240 ’ 

«rw. t*. *r,"6,i Kig». 
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established rights el the grantees* r btnever the at ate 
curtailed er resumed their grants the/ shewed their resentment 
ana pleaded strongl/ ler treating their right? as saorosanot. 

‘ hai*b A haul ^uauus lutgohi W el el u dais's awn preceptor) 
elltre a oharacterist lo Illustration el the attitude ol the 
grantees. In a letter to Sultan iJtanuar Leal* be area bla 
attention to the grievances el the a* jS&Sk (grantees) that the/ 
were being deprived el tbeir subsistence ana stipend*. 1 
Babur* e attention wss alee ar awn by the eelnt te the plight ol Hie 
grantees ana the resentment shewed by them against hie decision 
te realise 1 us hr iron tbeir kheua-kaghta iaell-oultivetea) 
Issue.* Alter Shaikh A haul ^uaaue'a first effort through 
his eluent sen HaalUuuttln aau his Iriena Abaur -.ah man te 
solicit a grant Iron Kuan/un baa fallen* be again aaue a 
represent at ion te the enperer ler the seas through his sen 
Shaikh Ahead ana his olese aieelplc Jaleluaaln. But the 
latter siealon anew te bare nine failed. 


1. Untttr M) Pp. 44-44. 
Probably, A haul wudaiM wrate this letter alter the 
ZMlMb&M. •* Aig hen regies bad begun te ueurp tbe 
revenue grant# falling within their aeelgneente. 

SI. I.H* Slddiql* p. 134. 

2. Bek tu bat . (Letter We. 1B9; pp. 335-37. 

3. Maktu bat . (Utter We. 172) p. 359. /er e lull 

ale ousel an el the oeatrevera/ between Abdul Qudaue 
ana the state regarding revenue grants, ant Iqtldar 
Ala® khan ‘Shaikh A haul Quddua aangebl'a re let lens 
with pelitioal author it les « A Reappraisal, Medieval 

lailfc it Mxsa L k m . *#i. iy. 73-90. 
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Tbue It is evident tbst the controversy regard lac 
the nature si tb« revenue great existed init before Akbsr' • 
reign end that Jelaluauin wa* attracted ta tbs problta by tbs 
strong news •! bis prscepter bssiaes bis own interests were 
at stake as be was also a great-bolder. 

dalaluaain'ff two visits to tbs Jeurt 1 in connection 
with revenue grants are insert ant in considering tbs origin si 

bis lie ala , for here tee, be strongly plena* for tbs full 

2 

proprietary rights of tbe grantees. Though be a ekes no direct 
reference to tbe state polio/ toward tbo grantees, but in tbo 
very beginning of bis aieouseion, be criticises those oenteeperoxy 
scholars who aiu not consider legal for tbe grantees te alienate 
their lands'* by gale, transfer, or teertgago • He aeeo net 
suppsrt their view that tbe earl/ conquerors bad restored lan os 
after initial conquest ts tbs former swners and that tba latter 
or tboir OeeoeaAonte rem alned lawful owners in psst-osaqusst 
per led. _-o if o pises of Iona ie granted out of tbo oonquorod 


1. Sts Supra, y • 2/6 

2. Tbo actual dote of oonplling tbo R is ala it not given 
anywheres but it ie nest libel/ tbst it was written 
•oob tin# in tbo first decode of Ak bar’ s reign, when 
Jnleluudin cone to Ak bar's w'ourt on bebelf of tbo 
grantees. But sin os tbs divine died in 1582, it conic 
wall hove boon written at my tins before that year. 

3* gJtfda agL&il A£nl, ff. 1b-2a. 


•••222 



( 222 ) 


doalaicna to a ataarvlng person, it wsuld not be o use tbo 
property a f tbo grmtoc . binoo tboso sobelare oeneioerea tbo 
lout wblob wort la possession of theologians ma sohelara as 
iaallcnablo, Jalaluauln oaaa forward with bis treat let refuting 
tbelr opinion as Is apparent froa its aaae, jlsala gar bnl 
Agasi (mating* a treatlsa about the sale of 1 muaj . 

The whole uiecueeion of Jalaluauln revolves rouna 

tbo hypothesis that the aajor portion of the lotus in Inula 

done Istcu of waste lanu ana of ownerless property, so it 

belonged to the baltul aal . 1 if the ruler, In hla oapaclty of 

the trustee of the i*alt-ul sal gran tea eom lanus out of it ta 

a ue serving person^ ana the latter by oultlvut Ini It beoame ite 

owner, the lsna In the opinion of Jalaluauln coulu bo sola or 

4 

alicnatea qy the grantee soy way be liitea. 




1* ualtul Sll . tbeortt lofclly. signifies tbo treasury 


Muolla State, where preoeeue of tbo lawful 
taxes and revenue, mi a of boirlosa property am 
mpasitoa.^y^i^l^gpU^P^^ti^Mawarai.p. 126 1 


Agbaluee. 


Mughal la^iro, it ueneted 


tbo lnetitutlon for ulotrl bating oharitablo great e, 
allawaaoea aaang pear ana needy ( £adaunl,ll,pp. 590-91 1 
PP.267* 293, 338, 340| iA.8WLA£i 


2* Tbo deeljpstlon 'ueoorviag persas* (■uatahiqq) lo 
apparently aeant by tbo author ta eavar the * ula tn 
ana theologians as was generally tbo uoago la tbo 
mdioval literature. 


3. Jaloluaain baa apparently baaed bis ooinlon on tbo 
ootabllo boa rule of the obgrUl , that, if tbo Inti# 
graotoa waoto lata ( nawst ) ta a ae serving parson and 
bo eultlvatod it with tbo pe raise ion of tbo lug, it 
would banana the preperty af tbo great to with fall 
righto of ownership. ( Blasts . II. pp. 5*7-68, »aliuadin 
A haul lab Mu baas ad bin Abdul lab £nf b aadi, Mlehkat-ul 
aaaablb . Aaraobi, 1330, A.H. p. 255). 


. . .223 



(225) 


Ita arguments given by Jalaluualn In support of hit 
view acorn t» bt hypetbet loai. The first ttt of hit argument* 
la that la ala was forcibly conquered about faur bun ur« u years 
age 1 2 la a well-dnaon faot established by tba autbaatlo aaurota. 
nut tbera la no evidence to thaw that th« land was ever 
alatrlbutca among the rioters ( urban lain ; ar rest art a fcy tba 
conquerors ta tba original owner® after the Initial conquest. 
Jalaluuuin further gee® an ta argue that la euch oaae the land 

oaulo neither be designated a® uahrl nar aharalt aau therefore 

2 

the occupants ooulu not be recognised aa e oners. Ha refutes 
tbs ownership of the present occupants of lanu on the basis af 
the circumstances prevailing la pest-conquest period, According 
to him the present occupants of lanu ooulu not be re cognise a ns 
legal owners, because their ancestors from whom they haa 
Inbcrlteu the land were themselves not lawful ewnera. In suppart 
af tbla assumption ha a aye that most of tboeo people who wort 
originally occupying the land bafaro tba conquest either perietal 


1. '/ta ecbolsr dote not give hla source of inf or mat Ion. 

2. According to the HaamClUs, In a territory conquered 
bgr force, the ruler boo the option to alotrlbuto the 
load aaoag the rioters ( aeon lain ) or to roster* It ta 
the farmer ewaera la re turn f or k hara f . la tta first 
oaao, tta load would ta designated uahrl and la tta 
ooooau i bar all . (Mawardl, p. 122 1 igbaiuoo, p. 3610. 
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during the operation or aleu auc to tpiutmia or iamlna* Those 
who remained alive migrated from their original holdings ana 
ret tleu at different places, thus losing all claims on laid 
previously oooupiett by them. Oonaequently, that laid remained 
abandoned <nu devoid o f any *nown owner* That lana thus haring 
1 alien vacant was occupied ty a new set of people without the 

i 

permission of the rulerj so neither they nor their descendants 
ooula be treated as lawful owners. li it Is aseuaea that in 
so sm placet the occupants of land are really the descendant® of 
those persons who were original occupants in pre-o on quest period, 
it is doubtful, because in view of Jalaluudin a long tine bad 
alnpaed sines the initial oonqutet tha hairs of the original 
oooupaats were no longer traceable and moreover the falsehood bad 
beooae a common thing In thoaa degra* 1 

The author is not prepared to aooept tha assuaptlon 
of soon scholar® that the land bad been restored by the early 
conquerors to the former owners and so their deeoendanta (who 
sure now occupying the land; may ba ooneiaered m owners* The 
author rejeota thi« assumption on two grounds* First, it wan 
against the intereet of the state to ret tort the owneretilp of 
Ian ua after ooaqucet to thoee persona who ue moat t rate a defianoe 


1. Mftlte fllC fell ACHl* fl. 2a-b, 10a. 
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ana disobedience. Secondly, the olrouastanoee leading to tb« 
occupation ol their own load or other* « land alter the ooaqueet 
militates against tbe loot that the restoration «u properly done 1 
to them. 7 be reat oration ( taorlr ) acoordlag to bla, Implied that 
tbe original occupants or their deeoeauants were authorised by 
the ruler to hold In their possession what they actually bela in 
ownership he 2 ore tbe conquest. He disputes tbe view that tbe 
restoration ever too* plane actually. 1 

He goes on to argue that even 11 It ie oonosusd 
that the early conqueror* aid restore tbe land to those persons 
who were occupying it be lore the conquest, there Is no evidence 
to suggest that the persons oooupying tbe land la hie own tlae 

cK 2 

were actually the ue so capote ol the original owners. In thle 

* 

relerence he takes the oase ol tbe Ran Jars (Rang bars) who were 


1. Ibid., 1. ^b. 


2. Iblu. 


3. * Ran Jar* bad bsen converted Into Arabio Iroa 

* Rang bar* as explained by tbe author blast 11 la the 
marginal note (1.10b), * Ain (11, pp. 157*45) designates 
then ae tbe eaalndars ol p argent Tte««esar ( Tartar ol 
Sirbiadj and i arwax 1 3 art ar ol i-clbl), Jalaluddln baa 
used the Rang bare lor a non-Huai la caste aid be dote 
not speollloaUy eey that they were at til noa-Musl laa 
in bit own dey. 3 owe ol the wooers writers. (J.Maloola 
tH» .at gtfotrt.laftlfr p# »• w «w H.H. nieaa 

p. 458J oonalder then Hindu Rajput, where ae sons others 
Ubbefttacn, lanJab pastes . Lahore, 1914, p. 159 *»d 

Sm5& aare-ftHs 

oonverte to lalaa. 


Haas 

rffi 
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living ana contemporaneously oaaupy ing tbe land la bit areas 

(the region cl T banes ar; raiutaa tbalr claim to ownership oi+Ke 

laaa on tba basis that they sera not tbs genuine descendants of 

t hoe 8 people to whom t be lan as baa bean allegedly restored. 

According to bln whet actually happened was that the dominant 

groups o t the .angbare — * Jhauban ana Tomer — expellea the 

weaker groups of the tang bars — lundlar ana Brahman — Irons t htir 

tba 

village s and oooupicu tbalr lanas. sc be oonoluaee t hat /aeaoe not anti 
ol the later occupants ooulu not be recognise a as owners of tbe 
lata occupied by them through expulsion ol tbe original 
occupants. 1 

X'be author tries to reinforce bis view by still 
another argue* nt. He texts au vantage ol tbe controversy that 
existed among tbe Muslim jurists regarding tba raatoratlon oi 
land to the original owners altar tie lorcibl# conquest. Contrary 
to tbe Hanaiitts, tbe Sballltee oone lucre a tbe sot ol restoration 
illegal because tbe ownership cl tbe victors over tbe conquered 
lend was established with mere conquest and tbe restoration would 


1. RU al a_ftjur- be l Areal . 11. I0a-b # At other place In 
tbe seam word tbe author baa uapioted oooupatlon el 
land by tbe sag bare in Thants ar in a all la rent war* 

Ha states, "the lore! at here ol tba Rang bars (ol bit 
own tines) use a to oolleot lane tax Iron tba peasantry 
in pre-conquest period ana spend It on tbelr troops. 
Only lew ol them were cultivating tbeaaelves. This la 
ban at a uown fro a generation to generation. Alter the 
Muslims conquered tba territory and sat up tbalr rule, 
tbe Hang bare included tbenaclvna among tba peasantry 
and too* certain lan us iron tba original cultivators on 
aooount oi tbalr authority previously exercising ovnr 
them. Tbe tillers banded over lend to then because oi 
tbelr reopaot lor ana iter Iron them.** (Iblu., 11.13b- 
14 a.) The author la ol tbe opinion that neat el tbs 
Hang bars bad occupied tba land through this war and 
obviously this alnd ol oooupatlon ooulu not establish 
tbalr ownership In tbs land. 

•••227 



(227) 


imply that they were being deprived cl the proprietary righto. 
Further, 11 the lana wae restored to them the land teat ( kbaraj ) 
oolleoteu from It coula not be a proportionate oompeneatlon lor the 
lose ol proprietary rights. Tbe Hematites, however, oonalaer the 
reet oration lawful on the basis that Umar, the second oallpb, bad 
restored the lana ol sawaa ol Iraq to the original occupants alter 
the conquest, in consultation with the companions ol the rrophet 
t ; ababa j . The main point ol ulllerencc between both the sohoole 
ol jurisprudence is that the bafiltes, contrary to the Van elites, 
uo net recognise the proprietary rights ol the occupants, even 
alter the ruler baa restore* the land to them. 1 

By highlighting the above controversy, the author means 

to stress that even if the restoration of the lana haa t«*en place 

It woulu be better ana more expeulent lor the present ruler to act 

upon the opinion ol the uhalllte, annul the restoration done ty the 

former rulers ana asnael the ownership ol the present oooupants 

(i.e. acsoenoants ol the original owners). .ef erring to the 

2 

several compilations on Islamic Juriepruutnoe ana legal verdicts 


^3*e 


1. aif ft&JL jj&SL jg.fi i-.Ag. W i. ha. The oontrovarey 

alsousssd by tbs author is supported by tbs legal 
oos^andluns. /Hlanra . II, pp. 544-45* 

IV, p. 103 end also Aghnlaea, p. 497. 


2 . owe ol the wcll-anown worn# rclarrsa to ty Jalaiuduin 
are as follows * Abaaa bln Muhammad at ^uduri (d. 1036 Aju), 


isp -ul w ttdufii Pakhruuttln Haa an bin Mansur ,a*i 
- l.£j ,Hgtjw, r i " * 

bin Abu Baer dargbinail U. 1197 A.i.) 


Burbaauauin All 
al Hlaava i 

Haleesuddln Abul Bark at Abdullah bln Abaaa ftatall (a. 




Jentury) A 


Al 



1310 

31 ( 14 tb 

Siiigl 
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o 1 00 cat ol the oonteiqporary so holers, 1 b« Invokes b«r« t be 
right ol a ruler ( imam ) to ohooee one ol the authoritative 
opinions on a legal problem, where there ie disagreement among 
the learneu jurists ( muitabluc ) . lie substantiates hi# point by 
relerr lag to the well-anown rule ol the shariat that a Muslim 
ruler, llae a aati was paroittea to exercise bla oboioe In 4h-e 
controversial matter# ana that hi# oeolelon baceu on sn 
authoritative opinion would be lawfully binding.** He lurtber 
• mpbasleec the rOlnt that « Hanatlte ruler or aa#l on account ol 
expediency Is permitted to act upon the opinion ol baill in a 

disputed matter, especially when it appear# to he in the general 

5 

interest ol the state ana the relist®. 

Continuing hie argument, the author stye that if 
the present ruler Jn pursuanoe ol the opinion ol Sbefil, granted 


1 . notable among them are wasi Muhaaoaa Thant earl, 
Haaaaa Jaunpuri, Teyyab Hu ah & Muhammad Multi* For 
biographical lnlormatlon about that* scholars aee 
Baoauni, 1, pp. 406-7* 111, p. 154* 

md-.ia.B fegaqfaii: m 

2* i£ M±* tt» 5b# 5a, t»a-b, a 9»-b. 


5. iifcjiJLMM ,W iatti# *• bb. 
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a portion oi t be land (wblob baa been previously restore a 
to tbt former owner) to • deserving parson as &aaafl-l «aa»J> 

It wouiu be within bis rights* Xbt lana so granted aoooralng 
to him, wouiu be the property of tbs grantee. The former 
oooupante wouiu be usvoia of all ownership in 1 so a ana treats a 
merely as cultivators working for the grantees who baa been 
investea with proprietary rights. 1 

La this point the author was supported by sow 
other scholars who bad given legal verulot in favour of it. 

Ona such verdict wae by Shaikh Tsyyab iiuah" who warn consulted 
scout the opinion of tbe learned theologians ana muftis of the 
harlat about certain & bar all lanur recoverea by tbe Iaaa due to 
some expediency, from possession of tbe occupants (to whom these 
lands hau been restored by a former Imaau an u grants u to sons 
deserving persons. r uulu such action of tbs Imam ba legal or 
not aoooruing to the 3 harlat i wouiu tbe lana be property of the 
grantee or not? The veraiot given by tbe jurls-oonault was that 


*• MtM§. #„ &aL*£MJL» if* 3b, 6b, 8a-b. 

2. Tejryab Buafa was a noted theologian saa physio Ian 
of Bihar. Ha was oat of tbs arbiters la tbs debate 
that bela among Shaikh Alai and other oontesporary 
sobolars about tbe ffabdawl teachings of Mian Muhammad 
Husain Jounpurl during tbe reign of lalaa shah 
(1542-52 A.l.) (Baaaunl, I, pp. 406-7| jb&USlL 
f. 278.) 
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tbe recovery o i the land (tgr the I— ) was It gal ana tbs lend 
would be corns tbs property oi tbs grantee to whom tbs I nan has 
given it* 1 

Lx sain lag critically tbs assumption oi tbs 
contemporary scholars ana discussing in ustall the disore- 
t ionary rights oi the ruler in controversial problems* tbs 
author again turns to bis original hypothesis mu points out 
that tbs question oi exercising tbe rights oi ljtlbaa by tbs 
rulsr woulu arise only when it is confirmed that tbe present 
occupants oi tbe Iona were eweenPly really tbe descendants oi 
those to wbox it hau been restored by the former rulers, cut 
this ie not proved ty any reliable source in view oi death or 
dispersal oi tbs original occupants as stated above* So tbe 
lana* tbe author reltarates in conclusion* oannot be considered 

the property oi tbe present oooupaats and it is to bs treated as 

2 

ownerless propsrty bs longing to tbe balt-ul aal . 

In aplte oi tbe 1 act that tbe author bas vehemently 
tried to plaoe the lmaa in India in tbe oategozy oi ownerless 
property, bs is apparently not in iavour oi applying bis 
conclusion to all aiaue oi lanus of ths country* Bs Is oi tbe 


1# iitJii hay hit Arffj* if. &•-*>. 
2. Ibid.* i. 10a. 
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opinion that laaa* la Inula uiviaeu Into stveral categorise 
ana it would be unreasonable to generalise the conclusion with 
regaraa to different Jtlnus of laaa. The sale way ia hie opinion* 
is to aillerentiate anong the various categories ol lanu iiret 
ana then to arrive at any definite conclusion. 

dslaluualn has ulviuea the laaa into eight categories 
ana aieouereea the nature oi eeoh category ana the rights of its 
oo cup ants, they are as follows, 

(1; rbe lena which came Into the possession ol the 
cultivator or his successors sftsr the original cultlvatlng- 
oooupsat bau uleu without leaving behind any successor or 
migrate* to another village* Then the seoonu occupant a lea 
ana hie successor (or successors?; occupied It ana this practice 
continued for three or four generations. If his (the lest 
occupant* e successors claim the ownership of thee* lanae, it 
was obvious that they ooula not be oonslatrea tbs legal owners 
of tba land. 

(2) Tba laaa oooupiea by the cultivators who bad 
Inherited it from their fat here or forefathers* sad tbs letter 
hau eelseu tba laaa by conquest from the people who were (the 
original) oultlvatore of the land. The aoaiaant group axptllea 
the vanquished once from their territories end lands curing the 
period of instability (of the government;. It la well*»*nown that 
the laaa ocoupiea in this way doe a not beooae their property. 
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(3) The lanu tbftt tb« I nan gave to tone of tbc 
victors or tbs ut serving ulana or sons otbsr kuellea, ana 
they oult ivatsa it with tbs permission o f tbs Insnt or tbs 
lanu which was conquered by sons parsons acooapaaying tbs 
I nan in tbs t^ar-ul barb ana was oonlsrad on than by tbs Inaa . 
ana tbsy oult ivatsa It with bis permission. The as Xanas 
wouia definitely becone tbslr property ( milk ) without any 
oontrovarsy ana bs treated as * ushrl . 

14) The land which renainea neglsotea ana un- 
cultivated and its former occupants wars either known or 
unknown. In tbs first case, (i.e. when tbs occupants were 
known) the lanu woulu becone the property of tbs occupants 
ana in tbs esaona (i.e* tbs occupants were unknown yitwoula 
not becone tbs property of tbs present occupants wit bout the 
psrnlssion of tbs I nan . This is in aoooruano* with the 
opinion of Abu lianlfa, but bis two dlsolples (loan Muhammad 
ana Abu Yusuf j ao not aoneiusr tbs psrnlssion of tbs Innn 
as aeoeaeaxy. 

(3) Tbs lanu wbiob was conplstsly abandoned sad 
devoid of any known owasr. If such land was granted by tbs 
ruler to certain needy persons with pcraiccloa to utilise tbc 
lan a- re venue, mu it was cultivated by tbs latter, tbc land 
would boeoas the property of tbs graatee and bo oould take tbs 
lead tax legitimately. 
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(6) Xbe land whiob was Quit 1 rate u coat iauoual/, but 
its original ownar was unknown. II t be laaa gars tbia land to 
aoaa deterring parson an alia it would baooaa t ha proparty of 
that parson* 

(7) Th§ oultirable or unoultlrabla land to the 
lawful ownar of which waa Known* If tha laaa permitted any 
one flat to oult irate it, the oultirator woulo not beoone its 
owner* 

(&) 2 ha waste lanu with untraoeable owners. If 
anyone cultivate a such land with tha permission of tha laaa . 
the lana would be the property of tbs oultirator* 1 But if soon 
one cultivated it without the permission of tha laaa . Abu Hanlfa 
aau bl« aieoiplee (laaa ttubamw and Abu fueuf ; bare a aiffarenoa 
of opinion about it* Aoooraing to Abu Hanlfa tba land would not 
baooaa tha property of the oultirator without tba peralselon of 
the laaa . His alaoiplaa s aj that tha oultirator would baooaa tba 
««a«r of the land aran without tho pa raise ion of tba laaa . 2 

Hie 

On the heals of tbia o stag or last loa of/laad^ln India, 
tha author oonoludau that tha daolalon about tba ownership of 
occupants of oartala type of laaas should ha glraa only after tba 
oategexy of the laaa la definitely Known* tie missing tba rlawa 
of aoaa of tba ooataaporaxy scholars, ha points out that a 
f atwa should not ha iaauad in haste without thoroughly under- 


1* MuteJUSj&L AutA» ff. 10u-1 la. 
2. 0 f. HjsJLf* II# y»* 267-60. 
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atualag tla aatt.r. 1 Only thm* bo tolar* mi* tat ltlcd to 

were 

girt legal rtrulal In bis opinion wbe^adomed with the qualities 
ol learneu jurists ( suJtahla ). If the/ were not iron amongst the 
learaea jurists, the/ sboula have at least sufficient snowlcdge ol-lhc 

Islaoio law aau possess aptituue to give satisfactory answers to 

o 

the legal questions* 

ftotwl that analog the balanced view adopted bar Shaiah 
Jalaluauln about the nature of landed property In Mughal India, 
he was alter all in favour of recognising the proprietary rights 
of the grantees ana refuting the ownership of those people who 
were occupying them since long time. he triea bis utmost to 
prove that lanue in India were mostly waste and ownerless coming 
unuer the category of the a aw at . ^ o these lanes, he conoludee. 


1* Apparently, the author is referring here to the 

scholars who baa given legal verdict in favour of -the 
ownsrsblp of tbs original occupant# of land# (as 
Rang bars living in tbt region of Tbaneaar) and dsaltd 
tbs proprUtary rights to tbs grantsss ( £U*A§ qfff ..frftl 
Irani . If. 12a, 13b-14a;. 

2- I j£Mlf 11b-12a. 

3. Hafarrlng to legal author it lea, Jalaluddin define# 

mawat * as ' lwiu with u nan own owner.' Be alec explain# it 
in another way, "The Imam conquered certain territory bP 
foroe. He did not distribute it among the victors, but 
lift it nsglsotsd or distrlbiitsd sons portion and lift 
tbs rest unaistrlbuted. *bst was lift unuistri bated wee 
an own as Quoting froa the TatarMbaal . ha writ tat 

"if tbs ruler grants# n portion of aawst land to n needy 
ptraon and be cultivated It with hie permission, be 
would beoome it# owner. The sole and purchase of suoh 
land would he nlao valid.' 
it . I3«p-b) • 
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granted by a ruler to some deserving Muslim and cultivated by 
him with the former* a permission ultimately would become ushrl 
and the property of the grantee and the latter would be free to 
sell# mortgage or to alienate his land in any way he chooses# 1 

The second treatise# Ahkam-ul "Are*! * compiled by .azl 
o 

Muhammad A' la Thanwl# is divided into three sections the first 


1. It is Interesting to note that Jalaluddin and 

aome other theologians of medieval India considered 
the lands of the grantees as their personal property 
and classified it as ushrl land but at the same time 
they wanted the grant lands should be exempted from 
the Ushr # which was a lawful tax levied on all lands 
held in proprietary possession by Muslims ( Kaktubat-1 
wudduslva (letter no* 169)# pp. 335-37). 


2 * 


w# do not get much information about hia life and 
work* The author of Nushat-ul Khawatlr informs us 
on the authority of Maul ana Ashrof All Thanwl 
(1863-1943) that wssl Muhammad A* la was serving es 
the goal of aasbe Thane during the reign of 
Aurangseb and nls grave la located at the same 
piece* Sayyad Abdul Hal# (1869-1923)# Hushat-ul 
&&&££&£* vol. VI# p. 270. For a cursory reference 
to Muhammad A' la# see also Peter Bast ami (1019-1881) # 


Dglrat-ul Ma*arlf (an Arabic Encyclopaedia) Beirut# 
1882# Vol* VI# p. 246# where his name is Incorrectly 
recorded as Muhammad All* There is no evidence to 
show the date of death of Muhammad Ale* But it may 
be said certainly that he wee olive in 1745 a*d* es 
it appears from the introduction to his other work# 

<• comprehensive Arabic 

dictionary of technical terms relating to various 


branches of speculative and practical sciences) that 
he compiled It In that 
Aligarh) 

The work was published 
later from Cairo In 1963 in two volumes* 


m ana practical sciences; cnet 
t year* (fcifhgftBf-o, iJPMdlfts 
yiu m-1 Arfiga No* 9/1# f* Is). 
! from Calcutta in 1682 and 
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two sections comprise of tha wsli -known regulations of the 
Shariat pertaining to daryul Islam , dar-ul harb # spoils of war 
and sources of bait-ul mal . The third section discusses the 
nature of land rights in Mughal India with which we are 
concerned* 

while giving legal arguments in support of his 
view on the nature of the landed property# Muhammad A* la hae 
quoted from a number of work® on Islamic law# some of which are 

' iillM.'fui.i-' tCucx flu. 

the compilations of the Indian scholars of the Mughal period* 1 
Me has also liberally used Jalaluddln Thnnesari * a Msala dar 
bai Arasi* though he differs from him on several points* To 
corelate his views with the actual situation# he has made some 
very useful references to the conditions prevailing in hla own 
time and to the practices followed by the rulers In India with 
regard to landed property. 


1* Some of the Important works quoted by him ere as 
follows i 


(a) fataua»l uaai Khan compiled by Fakhruddln 

rid. 


Hasan bin Mansur 


1196 A.D*)* (b) 
Usman bin Ml Zt 


ul Hacaic writ tan by Usman bin Mi Zaffiff 8 * 
(d. 1342 a*d* ) t a commentary on a legal 
compendium known as Paga^a# (c) Mj* 

ia§da^(§7 ) ifi7 Wr 1 1 * n bY S ** r Mn *** 


Mukht aiifettl. Quduri # 
traatlaa on Henafita 


ad)# a commentary on 


a popular and concise 

treatise on Hanefite law. <d) PfltfrrMl 
written by Ramaluddln Muhammad bin Abdul Wahid 
(d* 1437 AD) # « commentary on Hidava the famous 
legal compendium of the Hanafite School • (e) 

Memoir! compiled by a board of aadnent jurists 
under the supervision of Shaikh Nizam (d*1679 ad) 
et tha lnstanca of Smporor Aurangsab* 
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Muhammad Ala in in agreement with Jalaluddin's 
view that major portion of tha land in India came under the 
category of owner-less and hence it included the property of 
the balt-ul ma^ . He does not mate any special reference to 
the madad-1 maaah grant nor does he try to establish ownership 
rights of its holders. His discussion about tha landed 
property is of a general nature and more relevant to the 
existing state of affairs. The main theme of Muhammad Ala's 
discussion in his treatise is that land in India can neither 
be designated as Ushrl nor Kharall. nor be considered as the 
property of the samindars or ◦£ the cultivators ( rlava ) • In 
putting across this view, he has partly based himself on the 
arguments given by Jalaluddin. He supports Jalaluddin's 
assertion that there was no evidence to show that the land 
was over distributed among the Muslims after the initial 
conquest so it could not be designated as * ushri . Nor it 
could ba treated as Khar all, for thers was no basis to hold 

the view that the early Muslim conquerors had actually restored 
the land to the original owners. 1 


1. Ahkam-ul 'Arasl , f. 52b. 
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Irccetdlitg irom this points Mubasmaa a'1* 
again l oil am a Jaleluaain*® line o t argonauts la oeaylng 
tbe ownership to tbs uooupants oX l&au la bis own time. He 
thought that area 11 it was oonosusa that the early conquerors 
ala restore land to tbe non-Musline occupying It be lore the 
o on quest, there was no certainty that tbe persons occupying 
Xana in bis tine were actually the oesocnaants of the original 
owners. As a long tlsae bsa elapse a slnoe the initial conquest, 
the heirs of the original owners were untraoeahle. 1 r bat 
bqppenea, In his opinion, was that newt of the original owners 
uleappeareu from the scene without leaving any beiri sons alea 
aurlng the operation of conquest, others perlsbea later in 
faalnes ana epidemic*. Those who reaained alive migrated to 
alfferent places leaving their Istsas anu thus lost claim on 
lan a previously oaoupiea by them, The lana X ailing vacant on 
aooount of the ale appear ence of the descendants of the original 
ownere was, in his assumption, ocoupieh by a new set of people 
without tbe consent of the ruler. These people, eoooraing to 
Mubawaad A* la, ooula net he treateu as the * lawful owners of 
the land. 2 


1 . 

2 . 



If. 52b-53a. 


Ab*tw»ul •Arie l. If. 53a. The whole situation 
uepicied hy tie author le patently IrpstHstleal 
for whlob no evlaeuee bee been put ferwera fcy blw. 
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Apart from tble, some other arguments bare been 
given hf Muhammad A* la in negation of * uafarl ana Abaroll 
lame which are bapcu on bis own observation of the prevailing 
oonultlons. These are obviously more significant than the 
earlier one*. Be disputed the view that the lanu In Inula 
ooulu be treats a as Uehrl a e It was mostly in possession of 
the non-^uallms anu the Qualls* never olalaea ownership of 
these lands. Moreover the revenue oolleotea from it wae 
higher than one-tenth of the proauoe whloh w as the preeorlbea 
rate for * ushri lan os. 1 It is noteworthy that liuhammaa A* la 

here ui fieri? with Jalaluuuin who opines that the lanu falling 
unuer the category of grants (i.e. cauaa-1 maaefa i hela by the 
Muslim woula be treated as uabrl anu mil* (property) of the 
grantees. 2 


1* **• 52a-b. 


2* j£Mi » l? b « lurengse b* s Xl£BftB 

addressed to Muhammad Haehlm, of Gujarat 

(aatea 1669 A l ) also tana* to et«geet tha axlatcnoa 
of Safari lends in India. Many of tha regulations 
contained in the farnan (e.g. articles III, 17, 71, 
XI & X721) seam to imply that land in India was 
a bar all in some places end uehri in others, as they 
ds si with both the situstlone and proceed from tbo 
assumption that in o it her oaee it was tha proparty 
of thoaa who wort occupying thorn. ?or the text of 

n: 

* Aurengsob'e formon to Muhomnad Hooblm* • * Iol.oi.lo 
Culture 1 . l^rdtrSira, 7ol. 52, *©. II, April W5, 

pp7 717-26. 
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•'blit developing his view that lana in Indio 
ooula not be treetea as khmradi . kubammaa A* la bee aaae 
acme interesting observations about the relationship between 
the ruler and peasants and the gamin aare end tbs peaaanta in 
ancient as well as medieval India. Ha specifically refers to 
to tbc attituue of tbs peasants towards their rulers In pre- 
ooaqueat period that the peasants o on a lucre u the rulers as the 
real owners of the lana.* The author has perhaps urawn this 
inference from tbe attitude of the peasants towards their 
lajput ttamlnuara in hie period. The recognition of the ohlefe 
a a the real owners of lanu by the pa as ante in tbe ancient 
pariou was, however, in bis view, a wrong notion which ooula 
not be aocepteu trn a deciding factor in Judging tbe legal 
position with regard to the ownership of land in Inula. The 
peasants, according to him, were led partly to euob a belief 
on aoocunt of their views that tbe rulers baa ulvlne powers 
ana partly it was the result of the unlimited authority 
sxerolatd by tbe obleftains ana tbe experlenoe of tbe peaaanta 
that tbay bad bean realising land reveaut from them for ages. 
He concludes hie argument on this point witb the assertion 
that the notion attributing ownership of laid to the ruler* 
during the pre«oonqueet period was against tbe injunctions of 


*• iHfciia-ul IMSll , it. 53b-54*. 
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tba S.ftwrlat . 1 In emphasising thin point ht wee apparently 
trying to mkt out a oast that the Rajput 3aalnflars . who 
staaea thair olala on laaa unuer their Jurisdiction on tb* 
strength ol usage ana ouetoaery a amotion eur/iving Iron the 
pre-oonquest perlou, ooulu not be c on » i utre u su* tbt real 
owners . 

.« tarwiin r tot zealnaars ol bit own times, ht aaac 

the auditioned p oint that they coulu not Justifiably claim tbt 

ownership cl l«n« on the strength cl the practice? exhibited 

by the earlier «uslla rulers ol inaia. Ht aiaputea the /lew 

t hot any ^usiltu ruler tvtr too* a uecieion conferring owner- 

ehlj^rLjbts on the gaaalnaare ol tht post-conquest * eriou. 

According to him. It was very unlikely that a fcuslijs ruler 

woulu bate oonelutrta It pruaeat to bestow euoh rights on the 

eaalnaars . aa each a course was against exptalenoy ana woula 

2 

have lea to enbanae their power ana authority. 

Arguing against the notion that Icnu in Inula waa 
a. bar all ana the peasants were proprietors, Mubaamau A* la also 


1. Ibiu., 1. 64 a. 0 Here, kubaauaau 
h«i 1 Jane an Han^i iujarati, * 
iU3t Aligarh) University Colli 
(2) 66. 1. 176b) to highlight 
the ruler is not the owner ol 
hie aoalnlcn. 


A* la has quotea 



tbt ant lra lana within 


2* Afeaa>ql 1. 66a. 
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joints oat that It was popularly reportea that the peasant* 

never olalmeu to he owners of lana, nor ula the/ object if the 

lana was taken away tgr the earning are from any one aoongst then 

ana given to someone else f or cultivation* Instead, they 

considered themselves merely as cultivators. 1 * * * 5 Moreover, In 

bis opinion, the peasants were not treatcu ty the Muslim 

rulers as the owners oi lenu as their way oi dealing with them 

shows. So illustrate tbia point he has referred to the rules 

which were applied to the peasants who abanaonea the land. 

■According to the established practice unoer the Mughal £mp ire, 

the 1 an a ebanucneu by a peasant was given to some new tenants 

lor cultivation on lease ana out oi its produce no share was 

2 

reserved for the original peasant. quoting from the 
i-’atawa-l "Alatarlrl . he declare u that this practice was against 
the regulations prescribe a in the Shari 1 at for the nharaJl land? 


1. Ibla., if. y5a, 56b~57a. From this evidence the 
author aeuucts the point that in such a situation 

the question oi restoration of lenu to the peasants 

did not arise. 

2* Afe&fclLJL *m,l» 60a-b. 

5 . According to the (^ol* II. p.274) 

the Aherai (In the above situation) should be taken 
out froa the revenue (collected from the new 
cultivators) ana all surplus eboula be kept for the 
original peasants. Ibe earn* points have also been 
deeoribea in Aurangseb's f areas ( articles 121 * 17) 
auureeectt to dubaaaed Has him. T hirst . 1, pp. 265-88). 
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Mubamaad A* Is cites one sort example la support 

ol bis assert Ion that land la India was not traated by tbe 

i*;uello ruiara aa Aharali . Aoooralag to hla the a bar 1 at does 

not permit tba rulers to make any demand upon tba peasants ol 

tba A bar at 1 leads bayoaa tba Halt ol 1/2 ol tba total 

proauoe.^ but tba practice prevalent unaer the Muslim rule In 

inula was quite ulllexent. I he total realisation Iron the 

peasants. Including lana revenue as well as other cesses, useu 

to be much more than 1/2 ol the produced ibere might be two 

explanations lor this. Either they old not trsat tba land as 

kbarajl . or they were neglect lug the rules ol the 5 bar let 

regarding tba rate ol taxation in case ol kbarail lands. The 

author prelerreu to aacept the first explanation as in hla 

belle! tbe kuslim rulars ooulu not go against the rules ol the 
% 

Shariat . 3 o be uraw tba conclusion that tbe Indian rulers 
never treated the lana. In strlotly legal sense, as xbaraJi . 
nor they aooaptea any category ol the people it.g. saminaare 
an a pe as ents ) as tbe real owners ol the land/ 


1* *• 59a, Jf. eat.ggfcl/AJ.jmjrpr^, 

2. For magnitude ol lana revenue demand end exaction 
ol numerous cesses during tbe Mughal rule, see 

PP. 190-96, 24 3-4 a • 

3. ,,'&«&&» *• 59a. 

4. Ibid., 1. 61b. 
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besides, there «trt two other customary practical 
which, according to Mubsmassa A* la, supplement** hi* evidence 
against owners hip of lanu being vest* a in the zaalnasrs or 
peasants. Firstly, whenever the peasants absoonaeu without 
paying the lanu revenue it was never aeaandcu from the gsmlnaars . 
This meant that the gamin pare were not the primary revenue 
payers anu so, according tu him, were not the proprietors ol the 

i 

land. ; eoonuly, the rulers possessed and demonstrate* full 
authority to resume the lan us of the gaoinaars and the peasants 
in oast of their inability to fulfil their respective obligations. 
Ibis, to his mlna, was & conclusive proof tbet they were not 
regt-x*e a er the real owners.* 

iuasdng up the uiscuesion, Pubaamau A 1 la gives his 
own assessment about the agrarian relations, and the position of 
the saving are ana peasant® with re gar a to tbelr rights in the 
land. In his opinion what baa happenea actually after the Muslim 
conquest in India, was thet the rulers left moat of the subjug** 
tea chiefs ( re* use ) in their former position as exercising 


1. Ibid., 1. 59b. 

a - tiriitbjr • 

peasant e never resisted or opposed a ueoisioa by toe 
state to reeume their lanus and beau over to other 
people lor cultivation. 
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authority owr the peasants ( rl* ay a) . 1 Purt her, the rulers 

appolnteu tht® as t ax-oolleotors ana t he extension of oultiv*» 

t ion also 1 ortceu a part of their responsioilities. These 

chiefs, #<3ao ruin. $ to faia, were xnown in bis own time ae 

lamlnuare . They enjoyed the position of soot aiaa of state 

f unotionarics utriving their authority froa royal approval ana 
2 

sanction. Thus to him, the saaladars appeared to be some ulna 
of tax-gatherers whose appointments ana dismissal was sutjset 
to tbs Imperial authority, 

*itb regaru to tbe position of the peasants, 

^ubsiEiffiau A* la observes that after the conquest they were also 
conciliated, anu all owe a to rtoeln In possession of tbe lama 
occupied by them ana to cultivate it in return for a fixed amount 
( atahsul-1 mucarrar ) . They were encourage a oy the state to 
extenu cultivation as much ae possible. Aoooraing to him an 
explicit oruer authorising the peas ante to retain their 
possession of the lanu cultivated by them was not requireu as 


1 . Afaxaio-ul ' Araei . f. 54b. This praotios of tbe 

early oonqutrors to enter into a settlement with 
the suhuuea ruling olase raauolng them to tha 
position of trlbutoxy ohiefa baa bttn notloed by 
tbe obronlolera of tbe 13th and Htb eaaturies. ? ea 
Xlfeaat!=l P* 247 | Bareni, pp. 106, 102. 

2. Afafcam-ul Urail. ff. 54b-$5a. Mubaaaad A* la 

apparently maxes no uistlnotlon between tbe position 
of tbe tributory ohiefe and ordinary ■»* 

treats tbea as a single category. 

5* itei asa lJ LAS MjLt t. 57a. 
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It was sanctioned by oust 02 ana usage. This arrangement 
(between the state ana peasants) was characterised by bio as 
( augara* at ), 1 ana the appropriation from the 

p 

pea* ant* as uJrat (fixed rent). Though curing the tic* it 

was not base a on e formal agreement between the state ana the 

peasants, but on the authority oi the ?atawa-i ♦Alaaglri . 

XiUbaRoau A* la scys that in oartoin cases cultivation on lease 

3 

augara* at is valla without execution of a formal aeea. 

From the assessment of the situation given ty 
Muba&mao A* la it appears that he founa it alffioult to explain 
the nature of proprietaxy right in lana obtaining in the Mughal 
Inula in the familiar terms of uabri ana xhare.11 . Ins teaa, he 
o&ac to the conclusion that the lanu was the property of no one 
In partloular, whether the z a minders or the peasants mu that 
It re amine u in the position of owner-lese property whioh aoulu 
be utillsea ly the ruler for ell the purposes which the Islamic 
law has presoribeu. 


1. teueara* at denotes e contract between the owner oi 


.end and the cultivator stipulating that the 
produce would be eharea between them in a fixed 

ttuharrlr 

Hotogropb 

tv. iiv v *•*.•» ;iw« , i«iu|/ui./ 1 e search Libroxy, 

re part sent of Hietory (AM),, Allgarb) if. 39»-40a. 


2. maasMkJOUh «• 57b, 596-60 a, 61b. 

3. vi. Zatawa-1 'Alaaalri. Iv, p. 65. 


...247 



( 247 ) 


H S»WC 

The Nuchal concent of state# at wt have Stan above# 
was the result of a long evolutionary process# synthesising the 
Islamic# the Turke-flongoi and the Indian ideals* The state 
established by the huQhals was ennarchical in nature# but was 
brnad "bated with enlightened sririt ana liberalism* The *u»ll» 
rulers of medieval India repeatedly emphasised In wore a as well 
as In their onlidee and Measures that it was almost Impossible 
to adoot In toto the tslieiic Ideals of government and political 
Institutions in a country where majority of the population was 
com nosed of non-huslims with their own political, social and 
economic institutions* as a matter of fact# whenever the Pualima 
established their rule In a new land they had to fact naw 
situations and new emblems* In order to mast ths naw situations 
they felt the need of interoreting the lalmsie law in such a way 
that local traditions could be eeelmlleteti with the huallm 
Institutions* nbvlouely the seme haeoened in ease of the hughal 
emperors. It is evident from the above study that in their 
conduct of etete effe ire they were net guided by the Islamic 
principles alone* There were many ether factors alee which had 
some bearing on the shooing of their policies# Particularly the 
new social milieu in which they worked end the unforeseen 
exigencies of the new situations* 

Legally the *ughal smperor# Professing the Muslim 
faith# wee bound to rule In eecord*tce with Islamic laws having 
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no oower of legislation* but in nractico hs was m absolute 
ruler wielding full authority of legislation* so* dally in 
political and administrative affairs* The Mughal administra- 
tion was mainly governed by the state laue (oonularly known as 
rawabit ) made by the emoernr drawing insni ration at times from 
the Islamic law* the Ti murid traditions and the local customs 
and practices* holy in matters relating to the personal law 
fit his subjects* both Muslims and n«n-musil*s» the emperor 
could not interfere* and their respective legal codes were 
faithfully applied* In other spheres modifications* changes 
and new enactments were frequently made during the mughal rule* 
Pf all the fitghal emperors* Aurangreb is generally regarded as 
the most orthodox* No doubt he attempted conscientiously to 
conform several aspects of the state administration to the 
dictates of the sharl at but* at we have already seen* certain 
modifl cations and changes were introduced In his reign also* 
Aurangreb is reported to have admitted himself of facing 
difficulty in bringing conformity between temporal regulations 
end religious Prescript Iona. He too appreciated the need of 
teMng into consideration the damenda of time in formulating 
rules for the conduct of state affairs* 

Regarding the nature of the laws that wars in 
oner at! on In the hughel Period we come to the conclusion that 
there was no uniform eet of lews* To ths Sams tyos of oroblsms 
ths lows* which wars spoiled* differed from period to period 
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•mi* more InUmtlnglyi from can to case even in the en»e 
period* Therefore* it to difficult to say definitely as to 
which sat of rules was generally aoolied to the above 
discussed nrobleme in each reign, broadly sneaking * it nay 
be said that in natters oertaining to the proprietary rights 
in movable or immovable nrnnerty the Islmic law was 
comoarati vely mors adhered to than in other adheres* In 
dealing with the Problems of crime and Punishment » the state 
lews were given uooer hand* The influence of the local 
practices and the conventions is frequently visible in 
relation to the commercial and the international legislation* 
In snlte of these variation!, the Mughal emperors brought 
about uniformity in their laws at least from one angle* 
Throughout their rule administrative problems ana all matter# 
relating to the maintenance of Peace ana order in the country 
were decided by the etete lews which were applicable to ell 
subjects of the empire irrespective of their caste end creed* 
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